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Court of Appeals of the District of Columbia 


No. 5663. 


Charles E. Lucke et al., Appellants, 

vs. 


Thomas E. Robertson, Commissioner, &c. 


a 


Supreme Court of the District of Columbia. 

In Equity. 


No. 50280. 

Charles E. Lucke and The Hoover Company, a 
Corporation (Assignee), Plaintiffs, 

I 

vs. 

I 

Thomas E. Robertson, Commissioner of Parents, 

Defendant. | 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court Of the Dis¬ 
trict of Columbia, at the City of Washington, ii^ said Dis¬ 
trict, at the times hereinafter mentioned, the| following 
papers were filed and proceedings had in the abojve-entitled 
cause, to wit: 


(Here follows reproduction of side folio ,1.) 
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2 Bill of Complaint. 

Filed Sep. 19,1929. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 50280. 

Charles E. Lucre and The Hoover Company, a 
Corporation (Assignee), Plaintiffs, 

vs. 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 

To the Honorable, the Judges of said Court: 

Charles E. Lucke, a citizen of the United States, resid¬ 
ing in the City of New York, in the County and State of 
New York, and The Hoover Company, a corporation, or¬ 
ganized and existing under and by virtue of the laws of the 
State of Ohio, a citizen and inhabitant of said State of Ohio, 
having its principal place of business at North Canton, in 
said state, being the assignee by lawful written assignment 
duly recorded, of the entire right, title and interest in, to 
and under the hereinafter recited application and inven¬ 
tions, bring this their bill of complaint against Thomas E. 
Robertson, Commissioner of Patents of the United States, 
a legal resident of the District of Columbia, who is sued as 
Commissioner of Patents of the United States, and plain¬ 
tiffs sav: 

I. This bill of complaint is filed in accordance with the 
provision of the laws of the United States as provided for 
and in accordance with section 4915 R. S., as amended 

3 (U. S. Code, title 35, chapter 2, section 63). 

II. The plaintiff, Charles E. Lucke, filed an appli¬ 
cation for a patent in the United States Patent Office en¬ 
titled “Suction Cleaners’’ on October 23, 1922, which was 
given serial number 596,185, and which application and in¬ 
vention was duly and lawfully assigned to plaintiff, The 
Hoover Company, on October 7, 1922, and recorded in the 
United States Patent Office February 17, 1923, in Liber 
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D 118, page 386, and the said The Hoover Company is now 
the sole, lawful and entire owner of said application and in¬ 
vention and of all rights in, to and under the sapie. 

III. The said application was filed in accordance with the 
laws of the United States and the rules of the patent Of¬ 
fice and has been duly prosecuted in accordance therewith. 

IV. The invention covered by the said application and) 
involved in this proceeding relates to an importantf improve- \ 
ment in electric suction cleaners of the type designed to be 
moved forwardly and backwardly over carpets! or other j 
floor coverings, by which that portion of the floor covering j 
adjacent the suction mouth is continuously lifted a slight j 
distance from the floor and held in suspended delation to 
the suction mouth of the cleaner, and while thus gifted and ! 
suspended, continuously given a progressive, ra^id succes- \ 
sion of positive, evenly distributed blows throughout the 

entire length of the mouth of the cleaner, whereby the 
4 portion of the floor covering being cleaned jis given a j 

positive and constant vibration, and at the tame time 
this covering is positively forced slightly out of scaled con- > 
tact with the suction mouth adjacent the point wlhere each \ 
blow is struck for the admission of air, permitting all of the i 
dirt loosened by vibration and suction to be removed. 1 

Specifically the invention has primarily to (Jo with a \ 
vacuum cleaner in which the lips of its open suction mouth ! 
are supported above the floor covering to be cleaned, so that j 
when the suction elements are being electrically j operated, 
that portion of the floor covering immediately beneath the { 
suction mouth will be drawn to and suspended in substan- j 
tially sealed contact with the lips thereof, and in which there \ 
is a rotary shaft mounted above the opening of the suction 
mouth having a series of rigid, smooth surfaced} members j 
rigidly secured thereto, and helically arranged frofii one end f 
of the shaft to the other, of such length and in shell a way 
as to cause the floor covering being cleaned to bb struck a 
progressive series of blows one after the other throughout 
the length of the mouth, and thoroughly vibrated while 
maintained in suspension, and at the same tiihe forced 
slightly out of sealed contact with the lips of the suction 
mouth at each stroke of each rigid, smooth surfaced beater, 
whereby the dirt in the floor covering is thoroughly loosened 
and a sufficient amount of air admitted at each stroke to j 
permit the continuous immediate removal of the dijrt. J 
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Although electric vacuum or suction cleaners have been 
extensively made and sold for a number of years, no one 
previous to Lucke had provided a beating element mounted 
in the suction mouth of a cleaner, having a series of 

5 spaced, smooth outer ended, rigid beater elements, 
helically arranged substantially throughout the entire 

length of the mouth, whereby a rapid progressive succession 
of powerful, positive and evenly distributed blows are de¬ 
livered to the floor covering drawn into suspended contact 
with the mouth as the cleaner was moved forwardly and 
backwardly, and which at the same time forced it slightly 
out of sealed contact with the mouth adjacent the point 
struck by each blow for the admission of the proper amount 
of air at each blow, permitting the loosened dirt to be re¬ 
moved by suction, thereby securing a marked improvement 
over previous machines of the same general type, and in 
securing a marked increase in cleaning effectiveness, mini- 
, mum carpet wear, minimum load on the motor, or enabling 
/ the use of a smaller motor with better results, and longer 
life of the driving belt, giving less noise in operation, secur¬ 
ing a more uniform air flow in the proper amounts, and 
accomplishing many other advantageous results. 

V. The said application has been passed upon by the Pat¬ 
ent Office and such proceedings had that the primary ex¬ 
aminer finally rejected the three claims remaining in the 
application which were as follows, to-wit: 

“In a suction cleaner, a casing provided with a suction 
mouth, means supporting the casing with the plane of the 
suction mouth a substantial distance above the plane nor¬ 
mally occupied by the object to be cleaned, a series of spaced 
apart guard fingers carried by the casing and extending 
across the suction mouth, means for moving a current of 
air past the object to be cleaned and through the casing so 
as to lift said object and suspend it against said fingers, a 
member rotatably mounted in the casing and provided with 
rigid beater members having curved surfaces positioned to 
contact with said object, the beaters being helically mounted 
on the rotatable member and arranged in a series extending 
from one end of said rotatable member to the other, said 
beaters being rigidly secured to the rotatable mem- 

6 ber and having orbits of travel extending below the 
plane occupied by the object to be cleaned while sus¬ 
pended against said fingers, by not extending to the plane 
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in which said object normally rests when not suspended, 
and means rotating- the rotatable member. 

“A suction cleaner comprising a casing provided with a 
downwardly facing suction mouth, means for supporting 
the casing upon the surface of an object to be cleaned, with 
the suction mouth a substantial distance above the normal 
plane of said surface, a series of guard fingers harried by 
the casing and extending across the suction mopth in sub¬ 
stantially the same plane, means for moving a burrent of 
air past the object to be cleaned and through the casing 
so as to lift a portion of said article and suspend! it against 
said guard fingers and the suction mouth, a menjber rotat¬ 
ably mounted in said casing and provided with a series of 
rigidly mounted beater elements extending through the 
spaces between adjacent guard fingers and below! the plane 
defined by them, but not to the plane normally occupied by 
the object to be cleaned wdien not suspended, ana means of 
rotating the member. 

“A suction cleaner comprising a suction creating device, 
a prime mover operatively connected to said suction creat¬ 
ing device, a suction chamber connected with sajid suction 
creating device and having a suction mouth supported a 
substantial distance above the plane normally occupied by 
the object to be cleaned and in approximate parallelism 
thereto, a rotatable member mounted in said suction mouth 
and operatively connected with said prime move^, said ro¬ 
tatable member being provided with rigid projections ar¬ 
ranged at an angle to the axes of said rotatable member, 
each projection being of a length to cause it to extend from 
said rotatable member a sufficient distance to allow the free 
ends thereof while in their lower-most positions to pro¬ 
ject below the plane defined by the suction njouth, but 
shorter in length than the distance between said] rotatable 
member and the plane in which the object to lie cleaned 
normally rests. ,, 

Thereafter an appeal was taken by plaintiff-applicant to 
the Board of Appeals. In connection with his appeal plain¬ 
tiff-applicant requested permission to substitute two 
claims as follows: 

7 a In a suction cleaner, a casing provided with a 

suction mouth, means supporting the casing with the 
plane of the suction mouth a substantial distance above the 
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plane normally occupied by the object to be cleaned, means 
for moving a current of air past the object to be cleaned 
and through the casing so as to lift said object and suspend 
it across said suction mouth, a member rotatably mounted 
in the casing and provided with rigid beater members hav¬ 
ing curved surfaces positioned to contact with said object, 
the beaters being helically mounted on the rotatable 
member and arranged in a series extending from one end 
of said rotatable member to the other, said beaters being 
rigidly secured to the* rotatable member and having orbits 
of travel extending below the plane occupied by the object 
to be cleaned while suspended across said suction mouth, 
but not extending to the plane in which said object nor¬ 
mally rests when not suspended, and means rotating the 
rotatable member. 

“A suction cleaner comprising a casing provided with 
a downwardly facing suction mouth, means for supporting 
the casing upon the surface of an object to be cleaned, with 
the suction mouth a substantial distance above the normal 
plane of said surface, means for moving a current of air 
past the object to be cleaned and through the casing so as 
to lift a portion of said article and suspend it across said 
suction mouth, a member rotatably mounted in said casing 
and provided with a series of rigidly mounted beater ele¬ 
ments extending through said suction mouth and below the 
plane defined by it, but not to the plane normally occupied 
by the object to be cleaned when not suspended, and means 
for rotating the member.’’ 

After due proceedings had before the Board of Appeals, 
its decision was filed March 21, 1929, affirming the decision 
of the primary examiner and denying consideration of the 
two claims submitted with plain tiff-applicant’s appeal. 

VI. The Commissioner of Patents, by the Board of Ap¬ 
peals, contends that there is no invention in substituting 
rigid beater elements in place of the tufts or bristles in the 
Hoover patent (cited as an anticipating reference) 
8 in view of the rigid beaters shown in the patent to 
Blake and the beater shown in the patent to Hutchin¬ 
son. The main references relied upon by the Primary Ex¬ 
aminer and the Board of Appeals are the following: 
Dolph, (reissue) 11,541, May 26, 1896, 

Hutchinson, 813,557, Feb. 27, 1906, 
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Blake, 1,207,480, Dec. 5, 1916, 

Hoover, 1,247,837, Nov. 27, 1917, 

Hoover, 1,364,554, Jan. 4, 1921, 

i 

none of which meets applicant’s invention in spirit, pur¬ 
pose, construction or intent. 

VII. Plaintiff-applicant disagrees with these cdntentions 
of the Primary Examiner and Board of Appeals and con¬ 
tends that none of the suction cleaners shown in the refer¬ 
ences in any wise meets applicant’s invention Or is con¬ 
structed or operates in the manner called for by the claims 
aforesaid. Applicant has made a valuable and pseful in¬ 
vention and each of the said claims is clearly patentable. 

VIII. Plaintiff-applicant further states that the said 
invention is new and useful and was not known dr used by 
others in this country before his invention thereof and not 
patented or described in any printed publication in this or 
any foreign country before his invention thereof or more 
than two years prior to his application for paten| therefor, 
and not in public use or on sale in this country for more 
than two years prior to his said application, anil not pat¬ 
ented in any foreign country by him or his lepal repre¬ 
sentatives on an application filed more tfyan twelve 

9 months prior to his said application for United 
States patent and not abandoned. 

Wherefore and because there is no adequate remedy 
except in a court of equity, plaintiffs pray that ttis Honor¬ 
able Court decree that plaintiff-applicant be adjudged en¬ 
titled according to law to receive a patent for his said in¬ 
vention as specified in the said claims and such others as 
this Court deems proper to adequately protect applicant’s 
invention and that the Commissioner of Patents be directed 
to allow the said claims and/or such other clainjis as upon 
hearing the Court shall deem adequate to properly protect 
the invention of the applicant and to issue to plaintiff- 
applicant a patent therefor according to law, &nd that a 
writ of subpoena addressed to the Defendant Thomas E. 
Robertson, Commissioner of Patents, may issue out of this 
court, commanding him to appear and answer uijto this, bill 
of complaint (but not under oath, answer under oath being 
expressly waived), and to abide by and to perform such 


I 
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orders and decrees as this court may deem proper in the 
premises. 

THE HOOVER COMPANY, 

By H. EARL HOOVER, 
i Vice-President. 

CHARLES E. LUCKE, 

By WM. S. HODGES, 

Solicitor <& of Counsel for Plaintiffs. 

WM. S. HODGES, 

HARRY S. DEMAREE, 

WALLACE R. LANE, 

Solicitors and of Counsel for Plaintiffs. 

10 State of Illinois, 

Comity of Cook, ss: 

On this 18th day of September 1929, personally appeared 
before me, a notary public in and for the aforesaid county 
and state, H. Earl Hoover who being by me duly sworn de¬ 
poses and says that he is the Vice President of The Hoover 
Company, assignee of Charles E. Lucke, applicant and one 
of the plaintiffs in the foregoing bill of complaint, and says 
that he has read the foregoing bill of complaint signed by 
him and knows the contents thereof and that the same is 
true to the best of his knowledge, information and belief. 

I. V. CURRAN, 

Notary Public . 

My commission expires 3/27/30. 

Answer to the Bill of Complaint . 

Filed Oct. 9, 1929. 

To the Honorable the Judges of the Supreme Court of the 

District of Columbia: 

Defendant answering the Bill of Complaint admits for 
the purpose of this suit the allegations in the preamble of 
the Bill but adds thereto the corrective statement that his 
official residence is in the District of Columbia and his legal 
residence is in Chevy Chase, Md. 
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I. Defendant admits the allegations of para- 
graph I. 


II. Defendant admits the allegations of para¬ 
graph II. 

III. Defendant admits the allegations of paragraph III. 

IV. Defendant admits that the said Charles E.j Lucke ap¬ 
plication for patent contains the description specified in 
paragraph IV, but denies that in view of the prijor patents 
cited there is any patentable novelty involved in mounting 
the beaters helically as specified, or that plaintiffs obtain 
the advantage specified in this paragraph over the struc¬ 
tures of the prior art patents cited in the answer to para¬ 
graph V. 

V. Defendant admits the allegations of paragraph V but 
denies that the claims mentioned in this paragraph are 
patentable in view of the following patents, viz: 

Dolph, Reissue, 11,541, May 26,1896, 

Hutchison, 813,557, Feb. 27,1906, 

Blake, 1,207,480, Dec. 5,1916, 

Hoover, 1,247,837, Nov. 27, 1917, 

Hoover, 3,364,554, Jan. 4,1921. 

i 

Profert of copies of these patents is hereby mad^. 

VI. Defendant admits all of the allegations of paragraph 
VI except the allegation that none of the references meets 
applicant’s invention in spirit, purpose, construction or 
intent. 

VII. Defendant denies that plaintiffs ’ contentions in para¬ 
graph VII are correct. 

VIII. Defendant admits that plaintiff, Charles E. Lucke, 
in his application for patent made the averments sub¬ 
stantially as specified in paragraph VIII. 

12 Further answering, defendant denies .that the 
claims set forth in paragraph V of the Biljl of Com- 
plant are patentable, as more fully appears froiji the Ex¬ 
aminer’s Statement and the decision of the Board of Ap¬ 
peals. 

And further answering, defendant denies each hnd every 
allegation of the Bill of Complaint not herein specifically 
and sufficiently denied or admitted, and prays that plain¬ 
tiffs’ Bill of Complaint be dismissed. 

Wherefore defendant having fully answered tlae Bill of 
Complaint denies that plaintiffs are entitled to the relief 
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demanded or any part thereof and prays that he be hence 
dismissed with all costs and expenses of the proceedings 
against the plaintiffs as required by Section 4915 R. S. 

' THOMAS E. ROBERTSON, 
Commissioner of Patents, Defendant. 

T. A. HOSTETLER, 

Solicitor of the U. S. Patent Office, 

Attorney for Defendant. 

District of Columbia, 

City of Washington, ss: 

I, Thomas E. Robertson, Commissioner of Patents, de¬ 
pose and say that I have read the above answer by me sub¬ 
scribed and know the contents thereof, and that the state¬ 
ments of facts therein made as upon personal knowledge 
are true, and those made upon information and belief I be¬ 
lieve to be true. 

' THOMAS E. ROBERTSON, 

Commissioner of Patents. 

Subscribed and sworn to before me this 9th day of Oc¬ 
tober, 1929. 

[notarial seal.] ALBERT W. KAISER, 

Notary Public, D. C. 

My commission expires April 6, 1933. 

13 Notice of Motion to Amend Bill of Complaint. 

Filed Jun. 4, 1931. 

• •••*•* 

Washington, D. C., June 1, 1931. 

T. A. Hostetler, 

Solicitor for defendant. 

Dear Sir: 

Please take notice that on June 3rd, 1931, or as soon there¬ 
after as the case is called for trial, plaintiff herein will make 
a motion in open court for leave to amend the bill of com- 
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plaint in the particulars indicated in the proposed amend¬ 
ment attached hereto. 

Very respectfully, 

WM. S. HODGES, 
Solicitor and of Counsel. 

Amendment to Bill of Complaint. 

And now comes the plaintiff, and by leave of 0ourt first 
had, files the following amendment to his bill of complaint 
in the above entitled cause: 

After paragraph V of the Bill of Complaint ajld the fol¬ 
lowing paragraph: 

Plaintiff-applicant further avers that he is ncjt only en¬ 
titled to a patent embodying the invention as set forth in 
the claims which have been rejected by the Parent Office, 
and fully set forth in Paragraph V of this Answek, but that 
in addition thereto he is clearly entitled to the j allowance 
of other claims, as follows: 

14 1. A suction cleaner comprising a suction mouth 

formed by lips surrounding it maintained above and 
out of contact with a flexible fabric while the cleaner is out 
of operation, a rotary shaft mounted above the suction 
mouth, smooth surfaced rigid beater members Secured to 
the rotary shaft and helically arranged from one end of the 
shaft to the other in such a way and of such length that 
during rotation of the shaft the fabric is positively agi¬ 
tated by a series of progressive blows throughout a width 
corresponding substantially to the length of the suction 
mouth, while maintained in suspended contact] with the 
lips, and the fabric is also forced slightly out of pealed con¬ 
tact with the lips progressively across the suctijon mouth, 
whereby air is admitted immediately adjacent that portion 
of the fabric which is engaged by the beater to pnable the 
dirt vibrated to the surface to be carried away. | 

2. A suction cleaner comprising a casing provided with 
a suction mouth, means for supporting the casing upon the 
surface of a flexible fabric with the suction mouth a sub¬ 
stantial distance above the normal plane of said surface, 
means for moving a current of air past the fabric and 
through the casing so as to lift and suspend that portion of 
said fabric immediately beneath the mouth in contact with 
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the lips as the machine is moved backwardlv and forwardly, 
a rotor mounted in said casing adjacent the suction mouth, 
rigid projections on the periphery of said rotor disposed in 
the form of a helix, said projections adapted to extend 
slightly below the suction mouth but not to the plane nor¬ 
mally occupied by the fabric when not suspended, and means 
for rotating said rotor, whereby the fabric is constantly 
given a rapid succession of positive evenly distributed blows 
throughout substantially the length of the mouth of the 
cleaner as it is moved forwardly and backwardlv, thereby 
beating and positively agitating the fabric, and at the same 
time forcing it slightly out of sealed contact with the lips, 
adjacent each point! successively struck to admit an in¬ 
creased amount of air and enable the dirt vibrated to the 
surface to be removed by the current of air. 

3. A suction cleaner comprising a casing provided with 
a suction mouth, means for supporting the casing upon the 
surface of an object to be cleaned with the suction mouth 
a substantial distance above the normal plane of said sur¬ 
face, means for moving a current of air past the object to 
be cleaned and through the casing so as to lift a portion of 
said object and suspend it across said suction mouth, a 
rotor, beating elements mounted on the rotor possessing 
sufficient rigidity to move the object to be cleaned away 
from said suction mouth against the action of the air pres¬ 
sure differential acting thereon tending to hold the object 
against said suction mouth and disposed at an angle to 
the axis of the rotor so as to contact with the said object at 
only one point at a time, said contact point moving pro¬ 
gressively across said suction mouth upon rotation of said 
beater, said beater so proportioned and mounted as to ex¬ 
tend below the plane of the suction mouth but not to 

15 the plane normally occupied by the object to be 
cleaned when not suspended, and means for rotating 
said beater. 

4. A suction cleaner comprising a casing provided with 
a suction mouth, means for supporting the casing upon the 
surface of an object to be cleaned, with the suction mouth 
a substantial distance above the normal plane of said sur¬ 
face, means for moving a current of air past the object to 
be cleaned and through the casing so as to lift a portion of 
said object and suspend it across said suction mouth, a 
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rotatably mounted rigid beater member in said qasing ad¬ 
jacent to said suction mouth and possessing contact por¬ 
tions angularly disposed to its axis of rotation] so as to 
contact with the object to be cleaned at successive points 
across said suction mouth upon rotation of said beater and 
adapted to extend below said suction mouth, but hot to the 
plane normally occupied by the object to be cleaned when 
not suspended, and means for rotating the beatej*. 

5. A suction cleaner comprising a casing provided with 
a suction mouth, means for supporting the casing upon the 
surface of an object to be cleaned with the suctibn mouth 
a substantial distance above the normal plane of said sur¬ 
face, means for moving a current of air past the object to 
be cleaned and through the casing so as to lift a portion 
of said object and suspend it across said suction mouth, a 
rotor mounted in the suction mouth, beater elements 
mounted on the rotor, having smooth contacting portions 
and possessing sufficient rigidity to move the object to be 
cleaned away from the suction mouth against the action 
of the air pressure differential acting thereon tending to 
hold the object against said suction mouth, the said con¬ 
tacting portions of the beating elements forming a helix 
about the axis of the rotor and so proportioned and ar¬ 
ranged as to extend below the plane of said suction mouth 
but not to the plane normally occupied by the object to 
be cleaned when not suspended, and means for rotating 
said beater. 

I 

6. A suction cleaner for cleaning flexible fabrics compris¬ 
ing a casing provided with a suction nozzle, suctibn means 
in the casing to lift the fabric into contact with the nozzle, 
and means within the nozzle for breaking the contact with 
the fabric progressively at relatively small contact points 
across the nozzle whereby the full suction power of the 
fan is largely concentrated at relatively small popts, pro¬ 
ducing a multiplicity of successive concentrated streams 
of air back and forth across the fabric. 

Very respectfully, 


Solicitors for Plaintiff. 
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Memorandum . 

Filed Jun. 4, 1931. 

#*#•*•* 

» 

Section 4915 of the E. S. provides that a court of equity 
may adjudge that an applicant is entitled to receive “a 
patent for his invention as specified in his claims, or for 
any part thereof as the facts in the case may appear”. I 
do not think that under this provision the applicant has the 
right to make anv claims in addition to those made in the 
Patent Office, hut that if the court should hold that he is 
not entitled to all that he claims it may adjudge that he is 
entitled to some part of them. 

The motion for leave to amend will be overruled. 

BAILEY, J. 


Filed Jun. 8, 1931. 

#*#•••• 

Upon consideration of the oral motion brought by plain¬ 
tiffs to amend the Bill of Complaint, as follows: 

“After paragraph V of the Bill of Complaint add the 
following paragraph: 

“Plaintiff-applicant further avers that he is not only 
entitled to a patent embodying the invention as set forth 
in the claims which have been rejected by the Patent Office, 
and fully set forth in Paragraph V of this Answer, but that 
in addition thereto he is clearly entitled to the allowance of 
other claims, as follows: 

“1. A suction cleaner comprising a suction mouth 
formed by lips surrounding it maintained above and out 
of contact with a flexible fabric while the cleaner is out 
of operation, a rotary shaft mounted above the suction 
mouth, smooth surfaced rigid beater members secured to 
the rotary shaft and helically arranged from one end of 
the shaft to the other in such a way and for such length 
that during rotation of the shaft the fabric is positively 
agitated by a series of progressive blows throughout a 
width corresponding substantially to the length of the suc- 


ry 
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tion mouth, while maintained in suspended contact with 
the lips, and the fabric is also forced slightly out of sealed 
contact with the lips progressively across the suction mouth, 
whereby air is admitted immediately adjacent that portion 
of the fabric which is engaged by the beater to enable the 
dirt vibrated to the surface to be carried away. 

“2. A suction cleaner comprising a casing provided with 
a suction mouth, means for supporting the casing upon the 
surface of a flexible fabric with the suction mo^ith a sub¬ 
stantial distance above the normal plane of said surface 
means for moving a current of air past the fabric and 
through the casing so as to lift and suspend that portion of 
said fabric immediately beneath the mouth in contact 
18 with the lips as the machine is moved backvlardly and 
forwardly, a rotor mounted in said casing adjacent 
the suction mouth, rigid projections on the periphery of 
said rotor disposed in the form of a helix, said projections 
adapted to extend slightly below the suction mou|:h but not 
to the plane normally occupied by the fabric whep not sus¬ 
pended, and means for rotating said rotor, whereby the 
fabric is constantly given a rapid succession o^ positive 
evenly distributed blows throughout substantially the 
length of the mouth of the cleaner as it is moved forwardlv 
and backwardly, thereby beating and positively agitating 
the fabric, and at the same time forcing it slightly out of 
sealed contact with the lips, adjacent each poijit succes¬ 
sively struck, to admit an increased amount of a*r and en¬ 
able the dirt vibrated to the surface to be removed by the 
current of air. 

“3. A suction cleaner comprising a casing provided with 
a suction mouth, means for supporting the casing upon 
the surface of an object to be cleaned with the suction mouth 
a substantial distance above the normal plane of said sur¬ 
face, means for moving a current of air past the| object to 
be cleaned and through the casing so as to lift a portion of 
said object and suspend it across said suction mouth, a 
rotor, beating elements mounted on the rotor possessing 
sufficient rigidity to move the object to be cleaned away 
from said suction mouth against the action of the air pres¬ 
sure differential acting thereon tending to hold i\he object 
against said suction mouth and disposed at an angle to 
the axis of the rotor so as to contact with the said object 
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at only one point at a time, said contact point moving 
progressively across said suction mouth upon rotation of 
said beater, said beater so proportioned and mounted as 
to extend below the plane of the suction mouth but not to 
the plane normally occupied by the object to be cleaned 
when not suspended, and means for rotating said beater. 

“4. A suction cleaner comprising a casing provided with 
a suction mouth, means for supporting the casing upon the 
surface of an object to be cleaned, with the suction mouth 
a substantial distance above the normal plane of said sur¬ 
face, means for moving a current of air past the object to 
be cleaned and through the casing so as to lift a portion 
of said object and suspend it across said suction mouth, a 
rotatably mounted rigid beater member in said casing- 
adjacent to said suction mouth and possessing contact 
portions angularly disposed to its axis of rotation so as to 
contact with the object to be cleaned at successive points 
across said suction mouth upon rotation of said beater and 
adapted to extend below said suction mouth, but not to the 
plane normally occupied by the object to be cleaned when 
not suspended, and means for rotating the beater. 

“5. A suction cleaner comprising a casing provided with 
a suction mouth, means for supporting the casing upon 
the surface of an object to be cleaned, with the suc- 
19 tion mouth a substantial distance above the normal 
plane of said surface, means for moving a current of 
air past the object to be cleaned and through the casing so 
as to lift a portion of said object and suspend it across said 
suction mouth, a rotor mounted in the suction mouth, beater 
elements mounted on the rotor, having smooth contacting 
portions and possessing sufficient rigidity to move the ob¬ 
ject to be cleaned away from the suction mouth against the 
action of the air pressure differential acting thereon tend¬ 
ing to hold the object against said suction mouth, the said 
contracting portions of the beating elements forming a 
helix about the axis of the rotor and so proportioned and 
arranged as to extend below the plane of said suction 
mouth but not to the plane normally occupied by the ob¬ 
ject to be cleaned when not suspended, and means for ro¬ 
tating said beater. 

*‘6. A suction cleaner for cleaning flexible fabrics com¬ 
prising a easing provided with a suction nozzle, suction 
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means in tlie casing to lift the fabric into contact with the 
nozzle, and means within the nozzle for breaking the con¬ 
tact with the fabric progressively at relatively [small con¬ 
tact points across the nozzle whereby the full suction power 
of the fan is largely concentrated at relatively sn^all points, 
producing a multiplicity of successive concentrated streams 
of air back and forth across the fabric.’’ 


and counsel on both sides having been heard, it is hereby 
adjudged, ordered and decreed that the motion be and is 
hereby overruled. 

JENNINGS BAILfEY, 

Associate Justice. 


Plaintiffs noted an exception to the overruling of their 
motion to amend the Bill of Complaint. 

JENNINGS BAILfEY, 

Associate ! Justice. 

Approved as to form. 

WM. S. HODGES, | 

Of Counsel for Plaintiffs. 

T. A. HOSTETLER, 

Counsel for Defendant. 

20 Motion for Leave to Amend Bill of Complaint After 

Trial to Conform to the Proofs.\ 

Filed Jul. 6. 1931. 


Come now the above named plaintiffs and shOw to this 
Honorable Court that defendant’s answer admitjs that the 
application here involved “contains the description speci¬ 
fied in Paragraph IV” of the bill of complaint, iet out be¬ 
low, and the evidence adduced at the trial shows this de¬ 
scription sets forth a patentable invention and that plaintiff- 
applicant, Lueke, is entitled to a patent thereon containing 
claims adequately covering the invention therein|set forth: 

“The invention covered by the said application and in¬ 
volved in this proceeding relates to an important improve¬ 
ment in electric suction cleaners of the type designed to be 
moved forwardly and backwardly over carpets! or other 
floor coverings, by which that portion of the floof covering 

2—5663o 
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adjacent the suction mouth is continuously lifted a slight 
distance from the floor and held in suspended relation to the 
suction mouth of the cleaner, and while thus lifted and sus¬ 
pended, continuously given a progressive, rapid succession 
of positive, evenly distributed blows throughout the entire 
length of the mouth of the cleaner, whereby the portion of 
the floor covering being cleaned is given a positive and con¬ 
stant vibration, and at the same time this covering is posi- 
tivelv forced slightly out of sealed contact with the suction 
mouth adjacent the point where each blow is struck for the 
admission of air, permitting all of the dirt loosened by 
vibration and suction to be removed. 

“Specifically the invention has primarily to do with a 
vacuum cleaner in which the lips of its open suction mouth 
are supported above the floor covering to be cleaned, so 
that when the suction elements are being electrically oper¬ 
ated, that portion of the floor covering immediately beneath 
the suction mouth will be drawn to and suspended in sub¬ 
stantially sealed contact with the lips thereof, and in which 
there is a rotary shaft mounted above the opening of the 
suction mouth having a series of rigid, smooth surfaced 
members rigidly secured thereto, and helically arranged 
from one end of the shaft to the other, of such length and 
in such a way as to cause the gressive series of blows 
21 one after the other throughout the length of the 
mouth, and thoroughly vibrated while maintained in 
suspension, and at the same time forced slightly out of 
sealed contact with the lips of the suction mouth at each 
stroke of each rigid, smooth surfaced beater, whereby the 
dirt in the floor covering is thoroughly loosened and a suffi¬ 
cient amount of air admitted at each stroke to permit the 
continuous immediate removal of the dirt. 

4 ‘ Although electric vacuum or suction cleaners have been 
extensivelv made and sold for a number of vears, no one 
previous to Lucke had provided a beating element mounted 
in the suction mouth of a cleaner, having a series of spaced, 
smooth outer ended, rigid beater elements, helically ar¬ 
ranged substantially throughout the entire length of the 
mouth, whereby a rapid progressive succession of powerful, 
positive and evenly distributed blows are delivered to the 
floor covering drawn into suspended contact with the mouth 
as the cleaner was moved forwardly and backwardly, and 
which at the same time forced it slightly out of sealed con- 
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tact with the mouth adjacent the point struck by £ach blow 
for the admission of the proper amount of air at 4ach blow, 
permitting the loosened dirt to be removed b^ suction, 
thereby securing a marked improvement over previous ma¬ 
chines of the same general type, and in securing a marked 
increase in cleaning effectiveness, minimum caripet wear, 
minimum load on the motor, or enabling the use ofj a smaller 
motor with better results, and longer life of the drjving belt, 
giving less noise in operation, securing a more uniform air 
flow in the proper amounts, and accomplishing rpanv other 
advantageous results.” 

i 

Wherefore, plaintiff moves this Honorable Court for leave 
to amend their bill of complaint herein to conform to the 
proofs as follows: 

After Paragraph IV of the bill of complaint insert the 
following: 

44 Plaintiffs further aver that the plaintiff^applicant, 
Charles E. Lucke, is entitled to a patent on the invention as 
set forth in Paragraph IV of the bill of complaint, contain¬ 
ing not only the claims set forth in Paragraph V 
22 thereof, but also to the following additional germane 
claims, each of which claims was admitted, by the 
defendant at the trial, to be allowable if the claims set forth 
in the original bill are; to-wit: 

4 A suction cleaner comprising a suction mouili formed 
by lips surrounding it maintained above and out of contact 
with a flexible fabric while the cleaner is out of operation, 
a rotary shaft mounted above the suction mouth, smooth 
surfaced rigid beater members secured to the rotary shaft 
and helically arranged from one end of the shaft to the 
other in such a way and of such length that duririg rotation 
of the shaft the fabric is positively agitated by $ series of 
progressive blows throughout a width corresponding sub¬ 
stantially to the length of the suction mouth, while main¬ 
tained in suspended contact with the lips, and the fabric is 
also forced slightly out of sealed contact with the lips pro¬ 
gressively across the suction mouth, whereby air is admitted 
immediately adjacent that portion of the fabrii which is 
engaged by the beater to enable the dirt vibrated to the 
surface to be carried away. 

4 A suction cleaner comprising a casing provided with a 
suction mouth, means for supporting the casing upon the 
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surface of a flexible fabric with the suction mouth a sub¬ 
stantial distance above the normal plane of said surface, 
means for moving a current of air past the fabric and 
through the casing so as to lift and suspend that portion of 

said fabric immediatelv beneath the mouth in contact with 

•/ 

the lips as the machine is moved backwardly and forwardly, 
a rotor mounted in said casing adjacent the suction mouth, 
rigid projections on the periphery of said rotor disposed 
in the form of a helix, said projections adapted to extend 
slightly below the suction mouth but not to the plane nor¬ 
mally occupied by the fabric when not suspended, and 
means for rotating said rotor, wherebv the fabric is con- 
stantly given a rapid succession of positive evenly distrib¬ 
uted blows throughout substantiallv the length of the mouth 
of the cleaner as it is moved forwardly and backwardlv, 
thereby beating and positively agitating the fabric, and at 
the same time forcing it slightly out of sealed contact with 
the lips, adjacent each point successively struck, to admit 
an increased amount of air and enable the dirt vibrated to 
the surface to be removed by the current of air. 

4 A suction cleaner comprising a casing provided with a 
suction mouth, means for supporting the casing upon the 
surface of an object to be cleaned with the suction mouth 
a substantial distance above the normal plane of said sur¬ 
face, means for moving a current of air past the 
23 object to be cleaned and through the casing so as to 
life a portion of said object and suspend it across 
said suction mouth, a rotor, beating elements mounted on 
the rotor possessing sufficient rigidity to move the object 
to be cleaned aw^ay from said suction mouth against the 
action of the air pressure differential acting thereon tend¬ 
ing to hold the object against said suction mouth and dis¬ 
posed at an angle to the axis of the rotor so as to contact 
with the said object at only one point at a time, said con¬ 
tact point moving progressively across said suction mouth 
upon rotation of said beater, said beater so proportioned 
and mounted as to extend below the plane of the suction 
mouth but not to the plane normally occupied by the object 
to be cleaned when not suspended, and means for rotating 
said beater. 

‘A suction cleaner comprising a casing provided with a 
suction mouth, means for supporting the casing upon the 
surface of an object to be cleaned, with the suction mouth a 
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substantial distance above the normal plane of said surface, 
means for moving a current of air past the object to be 
cleaned and through the casing so as to lift a portion of said 
object and suspend it across said suction mouth, i rotatably 
mounted rigid beater member in said casing adjacent to 
said suction mouth and possessing contact portions angu¬ 
larly disposed to its axis of rotation so as to contact with 
the object to be cleaned at successive points apross said 
suction mouth upon rotation of said beater and Adapted to 
extend below said suction mouth, but not to the jplane nor¬ 
mally occupied by the object to be cleaned when not sus¬ 
pended, and means for rotating the beater. 

‘A suction cleaner comprising a casing provided with a 
suction mouth, means for supporting the casing upon the 
surface of an object to be cleaned, with the suction mouth a 
substantial distance above the normal plane of sajd surface, 
means for moving a current of air past the object to be 
cleaned and through the casing so as to lift a portion of 
said object and suspend it across said suction mouth, a 
rotor mounted in the suction mouth, beater! elements 
mounted on the rotor, having smooth contacting portions 
and possessing sufficient rigidity to move the object to be 
cleaned away from the suction mouth against thb action of 
the air pressure differential acting thereon tending to hold 
the object against said suction mouth, the said contacting 
portions of the beating elements forming a helix about the 
axis of the rotor and so proportioned and arranged as to 
extend below the plane of said suction mouth but not to the 
plane normally occupied by the object to be cleaned when 
not suspended, and means for rotating said beatpr. 

A suction cleaner for cleaning flexible fabrics 
24 comprising a casing provided with a suction nozzle, 
suction means in the casing to lift the fabric into 
contact with the nozzle, and means within the gozzle for 
breaking the contact with the fabric progressively at rela¬ 
tively small contact points across the nozzle whereby the 
full suction power of the fan is largely concentrated at rela¬ 
tively small points, producing a multiplicity of Successive 
concentrated streams of air back and forth across the 
fabric . 9 9 ’ 

And for reasons therefor shows to this Court4- 

j First. That the foregoing additional claims are clearly 
within the admitted statement of invention as spt forth in 
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Paragraph IV of the ’original bill for which the inventor 
Lncke is entitled to receive a patent or “for any part 
thereof, as the facts in the case may appear.” (Rev. Stat¬ 
utes, Sec. 4915). 

Second . That the foregoing additional claims are clearly 
within the admitted disclosure of the Lucke invention set 
forth in the bill of complaint and are germane to the claims 
set forth in Paragraph V thereof. Each of these, defendant 
in open court at the trial, admitted were allowable if those 
set forth in the bill of complaint are. 

Third. That said additional claims set forth above do 
not in any wise change or enlarge the invention set forth in 
the original bill, but merely define the invention and issues 
more adequately and more clearly differentiate it from the 
art without reference to the rest of the specification. 

Fourth. That the proofs adduced at the trial clearly show 

that the plaintiffs are entitled to an allowance of the claims 

set forth in the foregoing additional claims as well 

25 as those set forth in the original bill and that they 

are germane thereto; and there is nothing in the 

prior art which anticipates or should limit any of them and 

that none of the prior art devices could accomplish the 

radically novel and commercially successful result of the 

Lucke invention as defined bv these claims. 

* 

Fifth. That the facts established at the trial as shown 
by the record, before the close of plaintiffs’ prima facie 
case, as well as the conclusions of the evidence, show that 
Lucke is entitled to these claims to properly protect his in¬ 
vention and the defendant frankly admitted that the said 
additional claims are allowable to Lucke if the claims in the 
original bill are. 

The case having been tried on the assumption that the 
Lucke invention was defined by the additional claims set 
forth herein as well as those in the bill of complaint as filed, 
this amendment to conform to the proofs should be allowed. 

CHARLES E. LUCKE and 
THE HOOVER COMPANY, 
By WALLACE R. LANE, 

Their Attorney. 

WALLACE R. LANE, 

HARRY S. DEMAREE, 

Solicitors and of Counsel for Plaintiffs . 
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State of Illinois, 

County of Cook, ss: 

On the 25th day of June, 1931, personally appeared before 
me, a notary public in and for the aforesaid county and 
state, H. Earl Hoover, who being by me first c^uly sworn 
deposes and says that he is the Vice President of 
26 The Hoover Company, assignee of Charles E. Lucke, 
applicant and one of the plaintiffs in the j above en¬ 
titled case, and that he has read the foregoing amendment 
to the bill of complaint and knows the contents thereof and 
that the same is true to the best of his knowledge, informa¬ 
tion and belief. 

[notarial seal.] ALVE B. ROESSNjER, 

Notar if Public. 

Service of this document and receipt of a coj>y thereof 
acknowledged this 6th day of July 1931. 

T. A. HOSTETLER, 

Solicitor for Defendant. 
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Plaintiffs’ Requested Findings of Fact 

Filed Dec. 28, 1931. 


* 


* 


The plaintiffs, considering the facts hereinafter set forth 
to be proved, and deeming them material to the djue presen¬ 
tation of this case in the special findings of fact, requests 
the court to find the same as follows: 

1. That Charles E. Lucke, one of the plaintiff4 herein is 
the identical Charles E. Lucke who on or about October 23, 
1922 filed application for patent, Serial No. 596,185 for new 
and useful Suction Cleaner. 

2. That said application for patent was filed in Accordance 
with the laws of the United States, and with tl^e rules of 
the United States Patent Office in such case made and pro¬ 
vided. 

3. That the new and useful Suction Cleaner forming the 
_ . ° 

subject matter of the application for patent ab^ve identi¬ 
fied, is a marked improvement over Suction Cleahers known 
and existing prior to the filing of the said application for 
patent. 
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4. That the suction cleaner described and claimed in the 
application for patent above identified is correctly and 
accurately described in the bill of complaint, and that this 
fact is admitted by the answer. 

6. That the suction cleaner disclosed by application for 
patent above identified, and described in the bill of com¬ 
plaint is the original idea and conception of the plaintiff 
Charles E. Lucke. 

7. That the commercial machine constructed in 

28 accordance with the disclosure contained in the ap¬ 
plication for patent above identified has gone into 

extensive and successful commercial use. 

8. That the suction cleaner disclosed in the application 
for patent above identified is far superior to the brush-type 
suction cleaners manufactured and sold by the Hoover Com¬ 
pany prior to the adoption of the “Lucke-type” suction 
cleaner. 

9. That the suction cleaner disclosed by the application 
for patent above identified, is superior in its operation and 
in the results obtained, to the various devices illustrated in 
the respective prior art patents set up as anticipations in 
the defendant’s answer. 

10. That the helical beater member of the suction cleaner 
described and claimed in the application for patent above 
identified, and also described in the bill of complaint imparts 
a novel beating action to the rug, carpet or the like upon 
which it is caused to operate. 

11. That the helical beater of the suction sweeper de¬ 
scribed and claimed in the application for patent above 
identified, and also described in the bill of complaint oper¬ 
ates to repeatedly strike the rug or carpet and to break 
the seal between the rug or carpet and the mouth of the 
suction puzzle, so that dirt is loosened by the beating action 
and swift currents of air are permitted to pass over the 
carpet, so as to effectively conduct away the dust and dirt 

which may be loosened by the beater. 

29 12. That during the operation of the suction cleaner 
described and claimed in the application for patent 

above identified, and also described in the bill of complaint, 
the helically arranged beater member also functions to move 
successive portions of the rug or carpet out of engagement 
with the mouth of the suction nozzle and then to permit said 
successive portions of the rug or carpet to snap back to their 
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normal engagement with the suction mouth, thereby impart¬ 
ing sharp blows to said rug or carpet, and greatly facili¬ 
tating the cleaning thereof. j 

13. That the record conclusively shows that Charles E. 
Lucke was the first to have incorporated in a single unitary 
machine the cooperating elements described aiid claimed 
in the application for patent above identified, anil described 
in said bill of complaint, said machine being capable of 
simultaneously performing all of the functions of the suc¬ 
tion cleaner described in paragraph IV of the till of com¬ 
plaint. 

14. That the patent to Dolph Reissue No. 11,541 fails to 
disclose a suction cleaner which is capable of performing 
the combined functions of the Lucke suction ^weeper, as 
set forth in paragraph IV of the bill of complaint. 

15. That the patent to Hutchison 813,557 fails to disclose 
a suction cleaner which is capable of performing the com¬ 
bined functions of the Lucke suction sweeper ^et forth in 
paragraph IV of the bill of complaint. 

16. That the patent to Blake No. 1,207,480 failsj to disclose 
a suction cleaner which is capable of performing the com¬ 
bined functions of the Lucke suction sweeper sjet forth in 

paragraph IV of the bill of complaint. 

30 17. That the patent to Hoover No. 1,247,837 fails 

to disclose a suction cleaner which is capable of per¬ 
forming the combined functions of the Lucpe suction 
sweeper set forth in paragraph IV of the bill of complaint. 

18. That the patent to Hoover No. 1,364,554 fails to dis¬ 
close a suction cleaner which is capable of performing the 
combined functions of the Lucke suction sweeper set forth 
in paragraph IV of the bill of complaint. 

19. That the several patents enumerated in the answer 
of defendant, and above referred to, taken at j their face 
values and without the aid of extraneous experiments or 
other outside information or suggestion, all fail j to suggest 
the possibility of obtaining the combined functions which 
are obtained by the suction cleaner of Charles K}. Lucke, as 
set forth in paragraph IV of the bill of complaint. 

20. That in the absence of the inspiration furnished by 
a knowledge of the later-developed suction cleajner of the 
plaintiff Charles E. Lucke, as described in the tyill of com¬ 
plaint, the patents set up in the answer as anticipations, 
taken individually or collectively, all fail to evpn suggest 
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the possibility that they might be so combined as to pro¬ 
duce a single unitary machine, capable of performing the 
established functions of the said Lucke suction cleaner. 

31 Plaintiffs' Requested Findings of Law. 

******* 

The plaintiffs considering the questions of law herein¬ 
after set forth by material to the due presentation of this 
case, request the court to find the same as follows: 

1. That the suction cleaner described and claimed in the 
application for patent to Charles E. Lucke, filed October 
23, 1922, Serial No. 596,185, and also described in the bill 
of complaint involves more than the expected skill of an or¬ 
dinary mechanic experienced in the art, and amounts to 
an inventive concept within the meaning of the statute in 
such case made and provided. 

2. That the suction cleaner described and claimed in 
said application for patent and also described in the bill of 
complaint is a new, useful, and patentable invention within 
the meaning of the statute in such case made and provided. 

3. That Charles E. Lucke and his assignee, The Hoover 
Company, are entitled to Letters Patent of the United 
States adequately covering the novel subject matter dis¬ 
closed in application for patent above identified, and cor¬ 
rectly described in said bill of complaint. 

4-. That the said Charles E. Lucke and his assignee, are 
entitled to Letters Patent of the United States containing 
the five claims set up in paragraph V of the bill of complaint. 

5. That the said Charles E. Lucke and his assignee, are 
entitled to Letters Patent of the United States containing 
other claims based upon the admitted disclosure of the 

Lucke invention as set forth in the Bill of Complaint, 

32 and of the form and substance set forth in the mo¬ 
tions to amend the Bill of Complaint. 

6. That the Commissioner of Patents committed error 
in refusing to grant a patent to the said Charles E. Lucke 
and his assignee, The Hoover Company. 

7. That an order should be issued, directing the Commis¬ 
sioner of Patents to issue Letters Patent of the United 
States to The Hoover Company as assignee of Charles E. 
Lucke, containing claims adequately covering the subject 
matter of the invention as disclosed in said application for 
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patent, including those claims now set up in paragraph IV 
of the Bill of Complaint, and such other claims As the Court 
may deem proper. j 

i 

Additional Findings of Fact . 

Filed Dec. 28,1931. ! 

i 

• • • • * * ! * 

i 

Plaintiff submits the following additional findings of 
fact and requests that the same be appended to and made 
part of the findings of fact submitted by the defendant for 
final approval of the court, to wit: 

8. Commercial machines embodying the disclosure con¬ 
tained in the Lucke application filed October 23, 1922, 
Serial No. 596,185 were made and sold in larg^ quantities 
throughout the United States and foreign countries. 

9. The suction cleaners sold by the Hoover Company and 
embodying the disclosure of the said Lucke application 
arc superior in use to the “brush type” suctiqn cleaners 
made and sold prior to the adoption of the “Lficke type” 

suction cleaner. 

33 10. No one of the patents, upon whicjh the Ex¬ 
aminer rejected the three claims before the court, 

by itself discloses or covers the subject matter shown, dis¬ 
closed, described and claimed in the Lucke Application 
above identified, described in the Bill of Complaint and 
covered by the claims before the court. 

Respectfully submitted, 

WM. S. HODGES, 
Solicitor and of Counsel for plaintiff. 

Copy served upon counsel for defendant this 23rd day 
of Decembed, 1931. j 

34 Findings of Fact. j 

Filed Dec. 28,1931. j 

7 ! 

* * * • * * * 

1. The three claims before the Court for consideration 
were held unpatentable by the Examiner and by the Board 
of Appeals over the following prior patents, vii: 

Dolph (Reissue), 11,541, May 26, 1896, 

Hutchison, S13,557, Feb. 27, 1906, 
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Blake, 1,207,480, Dec. 5, 1916, 

Hoover, 1,247,837, Nov. 27, 1917, 

Hoover, 1,364,554, Jan. 4, 1921. 

2. The Blake patent discloses a suction blower 24 that 
creates an air current that raises the carpet into the nozzle 
7 where the carpet is beaten by the beaters 16, 16. 

3. The Hoover patent 1,247,837 discloses a suction 
sweeper in which suction draws the carpet up against the 
nozzle where the brush will be able to strike it and vibrate 
it. This patent also discloses guard fingers B\ 

4. The Hoover patent 1,365,554 discloses a suction 
sweeper having a single spiral row of brushes that will 
strike the carpet that is drawn up against the nozzle by 
suction. 

5. The Dolph patent discloses a sweeper that has four 
rows of spirally mounted brushes (Fi/. 3) between which 
are mounted at intervals beaters 10 to strike the carpet 
and raise the dust. 

6. The Hutchison patent also discloses beaters (knock¬ 
ers) 10 intermediate the brushes that come into rapid con¬ 
tact with the carpet thoroughly dislodging the dust. 

Conclusions of Law. 

1. The claims in substance call for a suction sweeper 

of the Blake type with the beaters modified accord- 
35 ing to the teaching of Dolph or Hutchison. Some of 
the claims call for guard fingers which are old in 
the Hoover patent of 1917, No. 1,247,837. 

2. The claims of the Lucke application before the Court 
for consideration define no structural features or opera¬ 
tions that patentably distinguishes them from the prior art 
adduced by defendant and as set forth herein. 

3. Plaintiff is not entitled to a decree under Section 
4915 R. S. for the claims and the Bill of Complaint will be 
dismissed. 

! F. D. LETTS, 

Justice. 


December 28th, 1931. 
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Order Denying Plaintiffs' Requested Findings of Fact and 

Law. 

Filed Dec. 28,1931. ! 

# # * * # # | # 

Upon consideration of the twenty requested findings of 
fact and the seven requested findings of law originally 
presented by plaintiffs, and the three “additional” re¬ 
quested findings of fact which plaintiffs ask to be appended 
to and made a part of the findings of fact submitted by the 
defendant, and counsel on both sides having beien heard. 

It is hereby adjudged, ordered and decreed thatj each and 
all of said requested findings of fact and each and all of 
said requested findings of law are hereby severally and col¬ 
lectively denied. 

F. D. LETTS, 

Asso. Justice. 

Dee. 28th, 1931. j 

36 Plaintiffs having noted an exception to |he denial 
of each and all of their requested findings of fact 
and each and all of their requested findings of law, said 
exception is hereby allowed. 

F. D. LETirS, 

Asso. Justice. 

i 

Dec. 28th, 1931. 

Plaintiffs having noted an exception to the granting of 
seven requested findings of fact and four requested con¬ 
clusions of law submitted by defendant, said exbeption is 
hereby allowed. 

F. D. LETirS, 

Dec. 28th, 1931. 

Approved as to form. 

T. A. HOSTETLEB, 

Atty. for Def’t. 


Asso. justice. 


i 
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Final Decree. 

Filed Dec. 28, 1931. 

******* 

This cause having come on to be heard and having been 
argued by counsel for plaintiff- and defendant, and upon 
consideration thereof; 

It is hereby adjudged, ordered and decreed that the Bill 
of Complaint be dismissed. 

F. D. LETTS, 

Justice. 

Dated this 28th day of December, 1931. 

37 Stipulation. 

Filed Apr. 26,1932. 

******* 

It is this 26th day of April 1932 stipulated and agreed 
by and between the parties hereto, the court consenting, 
that the decree hereto attached may be substituted nunc 
pro tunc for the final decree now in the case. 

WM. S. HODGES, 

Solicitor for Plaintiff -. 

T. A. HOSTETLER, 
Solicitor for Defendant. 

Approved this 26t;h day of April, 1932. 

I F. D. LETTS, 

Justice. 

38 Final Decree. 

Filed Apr. 26, 1932. 

******* 

This cause having come on to be heard and having been 
argued by counsel for plaintiffs and defendant, and upon 
consideration thereof; 

It is hereby adjudged, ordered, and decreed that the mo¬ 
tion to amend the Bill of Complaint be denied and that the 
Bill of Complaint be dismissed. 

F. D. LETTS, 

• Justice. 

Dated April 26th, 1932. 
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Petition of Appeal. 

Filed Jan. 18,1932. j 

i 

# # # * # i # 


The plaintiffs, Charles E. Lucke and The Hoover Com¬ 
pany, conceiving themselves aggrieved by the fnfial decree 
made and entered herein on or about Decembeii 28, 1931, 
do hereby appeal from the said decree to the Co^rt of Ap¬ 
peals for the District of Columbia, for the reason^ specified 
in the assignment of errors, which is filed herein \ and they 
pray that this appeal may be allowed and a citaticjn granted 
directed to the above named Thomas E. Robertsoi^, Commis¬ 
sioner of Patents, commanding him to appear before the 
Court of Appeals of the District of Columbia, to iio and re¬ 
ceive what may appertain to justice to be done in the prem¬ 
ises, and that a transcript of the record, proceedings 
and papers upon which said decree was mad^, be duly 
authenticated, and, together with all models an^l exhibits 
tiled in said cause, be filed with the Clerk of thd Court of 
Appeals for the District of Columbia. 

WALLACE R. LANE, 

WM. S. HODGES, 

HARRY S. DEMAR^E, 
Solicitors for the Plaintiffs. 

Jan. 18, 1932. I 

Order. 


* 


# 


Filed Jan. 18, 1932. 

# # # # 


* 


The plaintiffs Charles E. Lucke and The Hoover Com¬ 
pany, having filed their petition for appea^ from the 
40 final decree made and entered herein on or 
28th day of December 1931, it is 
Ordered that the said appeal of the said plaintiffs Charles 
E. Lucke and The Hoover Company, from said decree to 
the Court of Appeals of the District of Columbia be, and 
the same is hereby allowed. 

Ordered further that the amount of security |for costs 
which the plaintiffs shall give on said appeal b^, and the 
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same is hereby fixed at the sum of One Hundred Dollars 

($ 100 . 00 ) 

And it is further ordered that upon the giving of such 
bond, a certified transcript of the records, proceedings and 
papers herein, together with all models and exhibits be 
forthwith transmitted to the said Court of Appeals of the 
District of Columbia. 

Dated this 18th day of January, 1932. 

! F. D. LETTS, 

Justice. 


Memoranda. 


January 18, 1932.—Bond ($100.00) on appeal approved 
and filed. 

Statement of Evidence and acknowledgment filed. 

Citation. 


Filed Jan. 20,1932. 

******* 

The president of the United States of America to Thomas 
E. Robertson, Commissioner of Patents, Greeting: 

You are hereby cited and admonished to be and 
41 appear at a Court of Appeals of the District of Co¬ 
lumbia, upon the docketing the cause therein, under 
and as directed by the Rules of said Court, pursuant to an 
Appeal noted in the Supreme Court of the District of Co- 
lumbia, on the 18th day of January, 1932, wherein Charles 
E. Lucke and The Hoover Company, a corporation, (as¬ 
signee) Appellants, and you are Appellee, to show cause, 
if any there be, why the Judgment—Decree,—rendered 
against the said Appellants, should not be corrected, and 
why speedy justice should not be done to the parties in that 
behalf. 

"Witness the Honorable Alfred A. Wheat, Chief Justice 
of the Supreme Court of the District of Columbia, this 
20th day of January, in the year of our Lord one thousand 
nine hundred and thirtv-two. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk 

By GEORGE A. WATTS, 

Assistant Clerk. 
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Service of the above Citation accepted this 2Qth day of 
Jan. 1932. 

T. A. HOSTETLER, 
Attorney for Jfppellee. 

Assignments of Error. 

Filed Jan. 20, 1932. j 

• * • • • • j * 

Now come the appellants, (plaintiffs below), Charles E. 
Lucke and The Hoover Company, by their attorney, and 
in connection with their petition for appeal, s4y that in 
the record, proceedings, and in the final decree afore- 
42 said, manifest error has intervened to the! prejudice 
of the appellants to-wit : 

1. The court erred in dismissing the bill of Complaint. 

2. The court erred in failing to grant the relief prayed 
for in the bill of complaint. 

3. The court erred in finding and holding that! plaintiffs 
are not entitled to a decree under Section No. ^91o R. S. 
and in failing to find and decree that the said Charles E. 
Lucke and his assignee, The Hoover Company, ate entitled 
to Letters Patent of the United States containing the five 
claims set out in paragraph V of the Bill of Qomplaint, 
and other claims adequately covering the novel subject mat¬ 
ter disclosed in the said application of Charles |E. Lucke, 
for Letters Patent as set forth in the bill of complaint, the 
motions to amend the bill of complaint and the amendments 
to the bill of complaint as submitted. 

4. The court erred in failing to find that tli^ Commis¬ 
sioner of Patents committed error in refusing flo grant a 
patent to the said Charles E. Lucke and his assignee, The 
Hoover Company, covering the subject matter pf his ap¬ 
plication for patent filed October 23, 1922, Serial No. 596,- 
185, including the five specific claims set forth m the bill 
of complaint and further claims set forth in the ljnotioiis to 
amend the bill of complaint and the proposed amendments 
to the bill of complaint. 

5. The court erred in overruling plaintiffs’ ipotions to 

amend the bill of complaint, made at the opening of the 

I 

3—5663a 
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trial, and in refusing plaintiffs leave to amend their bill 
of complaint herein to conform to proofs made at 
43 the close of plaintiffs’ case. 

6. The court erred in finding that the claims before 
the court and those proposed by amendment are unpatent¬ 
able in view of the patents cited by the defendant either 
singly or collectively. 

7. The court erred in refusing findings of fact and con¬ 
clusions of laws submitted by plaintiffs. 

Wherefore, appellants pray that the decree entered 
herein on the 28th dav of December 1931 be reversed, and 
that a decree be entered in accordance with the prayer of 
the bill of complaint herein. 

CHARLES E. LUCKE and 
THE HOOVER COMPANY, 
By WALLACE R. LANE, 

WM. S. HODGES, 

HARRY S. DEMAREE, 

Solicitors for Plaintiffs. 

Washington, D. C., January —, 1932. 

Service of the above Designation of Record and receipt 
of a copy thereof acknowledged this 20th day of Januarv 
1932. 

i T. A. HOSTETLER, 

Solicitor for Defendant. 

Memorandum . 


January 30, 1932.—Statement of Evidence signed in dup¬ 
licate. 


Designation of the Record. 


Filed Jan. 29,1932. 


Now comes Charles E. Lucke and The Hoover Company, 
the appellants in the above entitled cause and designate 
the parts of the record which they desire to have 
44 included in the transcript, said parts being considered 
sufficient for ! the determination of the questions 
raised on appeal, namely: 

1. Docket Entries. 

2. Bill of Complaint. 
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3. Answer. 

4. Notice of Motion to amend Bill of Complaint. 

5. Proposed amendment to Bill of Complaint. 

6. Order overruling the motion to amend and Exception 
thereto. 

7. Transcript of testimony of witnesses examined at final 
hearing, to wit: 

Plaintiff-, Howard Earl Hoover, John F. Ilattersley, 
Stanley S. Cummings. 

8. Plaintiffs’ exhibits: 

I. File wrapper of the application for patent of Charles 

E. Lucke, Ser. No. 596,185. 

7. Circular entitled “The Difference Between tl^e Hoover 
and a Vacuum Cleaner”. 

8. Circular entitled “The Foremost Cleaning Develop¬ 
ment of Our Day”. 

9. Circular entitled “How to Judge an Electric Cleaner.” 

10. Exhibit drawing of the Lucke machine. 

II. Exhibit drawing of the Lucke machine. 

14. Minutes of Meetings of Appeal Jury of th^ Sesqui- 
centennial and certified copy of final decree. 

15. Test sheets, Group 2690. 

16. Test sheets 4005. 
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9. Defendant’s Exhibits: 


A. Copy of the Dolph Reissue patent 11,541. 

B. Copy of the Hutchison patent 813,557. 

C. Copy of the Blake patent 1,207,480. 

D. Copy of the Hoover patent 1,247,837. 

E. Copy of the Hoover patent 1,364,554. 

F. Copy of Examiner’s Statement in answer tp the ap¬ 
peal to the Board of Appeals. 

G. Opinion of the Board of Appeals. 


10. The following to be certified as physical 
Plaintiffs’: 

No. 2, Hoover Brush Roll worn in service. 

No. 3, Hoover Brush Roll worn in service. 

No. 4, Hoover beater type 1926. 

No. 5, Strip of carpet cleaned by brush roll. 
No. 6, Strip of carpet cleaned by agitator. 


jExhibits 
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No. 12, Original Lucke type beater agitator. 

No. 13, Casing in which Exhibit No. 12 is mounted. 

11. Order approving Statement of Evidence. 

12. Motion to amend bill of complaint to conform to the 
proofs. 

13. Plaintiffs’ requested findings of fact. 

14. Plaintiffs’ requested findings of law. 

15. Plaintiffs’ requested additional findings of fact. 

16. Findings of fact submitted by Defendant. 

17. Conclusions of law submitted bv Defendant. 

18. Order denying Plaintiffs’ findings of fact and law 
and exceptions thereto. 

19. Final decree. 

20. Petition of appeal and order allowing the same. 

21. Assignments of error. 

22. Citation. 

46 23. A copy of this Designation of the Record and 

stipulation appended thereto. 

24. Clerk’s certificate. 

WALLACE R. LANE, 

WM. S. HODGES, 

* HARRY S. DEMAREE, 

Attorneys for Plaintiffs. 

0 

Stipulation . 

It is this 28th day of January 1932, hereby stipulated 
and agreed by and between the parties hereto, by their re¬ 
spective attorneys, that the transcript on appeal shall con¬ 
stitute those parts of the original proceedings as are set 
forth in the foregoing Designation of the Record, to which 
this stipulation is appended. 

It is further stipulated and agreed that the Statement of 
Evidence as prepared and filed by the Plaintiffs, service 
and receipt of a copy of which are acknowledged by the 
defendant, shall constitute the Statement of Evidence for 
the purposes of this appeal, and that the same may be re¬ 
ceived without further amendment, defendant hereby con¬ 
senting to the immediate approval of said Statement of 
Evidence by the court and hereby waiving the period al- 
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lowed under the rules in which to make objection and/or 
present amendments. 

WM. S. HODGES^ 

Of Counsel for the Plaintiffs . 

T. A. HOSTETEER, 

i 7 

Attorney for Defendant. 

i 

47 Supreme Court of the District of Colunibia. 

United States of America, 

District of Columbia, ss: 

\ 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 46, both inclusive, to be a tri}e and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made p^rt of this 
transcript, in cause No. 50280 in Equity, wherein Charles 
E. Lucke and The Hoover Company, a Corporation (As¬ 
signee) are Plaintiffs, and Thomas E. Robertsorj, Commis¬ 
sioner of Patents, is Defendant, as the same regains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of April, 1932. 

I 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By ANDREW A. HORNER, | 

Assistant Clerk. 


i 
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48 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 50280. 

Charles E. Lucre and The Hoover Company, a Corpora¬ 
tion (Assignee), Plaintiffs, 

vs. 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 

Statement of Evidence. 

Filed Jan. 18, 1932. 

Be it remembered that the above entitled cause came 
on for trial upon the issues framed by the pleadings, on 
Wednesday, June 3, 1921, Mr. Justice F. Dickinson Letts 
presiding, and thereupon the following proceedings were 
had, evidence offered and given, rulings made by the court, 
and exceptions taken by the plaintiffs and noted by the 
court:— 

Thereupon, to maintain the issues on their part joined, 
plaintiffs presented a motion to amend the bill of complaint. 

(In view of fact that full copy thereof appears elsewhere 
in record, said motion is not duplicated here.) 

There being objection, the court directed that this motion 
be referred to Mr. Justice Bailey, Motion Justice, for ruling. 
Arrangements were then made to submit the motion in 
question to Mr. Justice Bailey in Chambers, at the close of 
the day’s session. 

Plaintiffs then offered in evidence a certified copy of the 
file wrapper and contents of the application for patent of 
Charles E. Lucke, Serial No. 595,185 for Suction Cleaner, 
and the same w’as thereupon received in evidence and marked 
‘ 4 Plaintiffs’ Exhibit No. 1”. 

Testimony of Howard Earl Hoover. 

Howard Earl Hoover, a witness produced for and on 
behalf of the plaintiffs, having been first duly sworn, was 
examined and testified as follows: 



C. E. LUCRE ET AL. VS. T. E. ROBERTSON. 


39 


I am 40 years of age, reside at Glenco, Ill., and am 

49 Vice-President of The Hoover Company, in charge of 
engineering. I graduated from the University of 

Michigan, Engineering School in 1912, with the degree of 
Bachelor of Science in Mechanical Engineering, j 

Previous to that time I had always been familiar with 
the business of The Hoover Company, winch -yas pretty 
much a family company at that time. My fathdr had been 
a director since its early incorporation in 1908, ^nd I knew 
of it at that time, and all the time that I was in the Univer¬ 
sity I was kept advised of the new models and machines 
winch were being brought out from time to timeJ The type 
at that time was a vacuum sweeper wherein the wheels were 
not set back and where the nozzle was close to !the carpet. 
This was not the first vacuum cleaner with which I was 
familiar. 

The first cleaner with which I was familiar whs one pro¬ 
duced in California by a man named Chapman. [That was a 
relatively heavy machine, weighing probably fi^ty or sixty 
pounds, mounted on a platform that overlay tfie floor. It 
had a motor considerably heavier than anything we now 
think of in connection with portable cleaners, in view of 
the lack of development at that time of the smaj.1 motor in¬ 
dustry. It was provided with a turbine, fans of substantial 
diameter, possibly twenty to twenty-four inches^ and it was 
a man’s job to push it across the floor. It wps a heavy- 
device and was the prototype of the modern mbtor driven 
brush cleaner. Due to its size and expense and weight, it 
had relatively little commercial success. 

The wagon type cleaners started five to ten yehrs or more 
before the beginning of the present century. These were 
mounted on wagons and driven up in front of clients’ homes, 
and then a hose was either brought in aiid the work 

50 was performed on the principle of blowing the dirt 
out of the carpet or sucking it out. First there was 

blowing and then following that there was a large develop¬ 
ment of suction apparatus where the dirt was taken through 
the hose and caught in a tank or bag or screen op the wagon. 

The “can type” was a semi-portable type which was 
known by the trade as the “dust can type” simply because 
it resembled an ordinary dust can, or garbage c^n. It con¬ 
tained a small electric motor with a suction creating means, 
for the most part, consisting of positive displacement pumps 
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in the early days, and subsequently some of them used the 
turbine fans. The dirt was drawn in by suction producing 
means, caught by a bag, and the air filtered through it in a 
fashion similar to that employed in the wagon type, but on 
a reduced scale. The hose was connected to the can. It was 
of an air tight construction, operated with fan or pump, and 
pressure vacuum was maintained inside causing the flow of 
air through the tube which was affixed to a nozzle. The 
nozzle was moved back and forth from the carpet or floor 
covering or upholstered stuffing or whatever was to have 
attention. This was called a semi-portable type because it 
was connected to a source of electric power such as a lamp 
socket or base board outlet. The nozzle was manipulated 
until it reached the end of the connecting hose, and then the 
whole device would be picked up or moved over the floor 
to another location and then the operation continued 
there. 

51 Both the can type and the wagon type depend en¬ 
tirely on the suction pull of the motor and fan and 
whatever scrubbing action might be occasioned when scrap¬ 
ing over the floor. The nozzle was moved directly on the 
floor covering and pressed down on it. For the most part 
it was used by men, because it was too much of a task for 
a woman to use it. 

The Chapman type previously referred to was a com¬ 
pletely portable type and is the type involved in the present 
controversy. 

The early types of cleaners, aside from the Chapman 
type, which had a brush in it, were relatively small devices 
consisting of a motor, a fan rigidly connected to the motor 
shaft and a nozzle connected with the inlet to the fan open¬ 
ing. Upon rotation of the motor the fan would create a 
partial vacuum and the air would flow through the nozzle. 
The nozzles in turn, for the most part were carried by 
wheels, and a handle was detachably connected to the casing 
of the fan or motor and the whole device was transported 
across the floor by means of the handle. Duntley was the 
outstanding manufacturer of this type. 

The first devices of the pump type such as have been 
in use in the Pullman cars were made so that the nozzles 
rested directly upon the floor surface. They had no wheels. 
There was one which was made in quite large quantities, 
called the Arnold or Richmond which was not provided with 
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wheels of any sort. The entire weight of the niotor, the 
fan, the fan casing and the nozzle resting simply! upon the 
floor covering. It had no lifting effect on the carjpet at all. 
In fact, its own weight caused it to be forced into the 
pile. ! 

52 The first vacuum cleaner put on the market which 
has the nozzle raised from the floor by the supporting 

wheels so as to be out of substantial contact with fjhe carpet 
was in about 1912 and was produced by Francis M. Case 
who was in the employ of The Hoover Company qr its pre¬ 
decessor in name at that time. It was a machine which in 
outward appearance was substantially like the exhibits we 
have before us. It comprised a vertical type motor to 
which the shaft and fan were attached, all mouhted upon 
a cleaner casing. The casing was provided wflth wheels both 
fore and aft, and its particular distinguishing feature was 
the overhanging suction nozzle which protruded bfeyond the 
carrying wdieels. By such a structure it was possible to have 
the floor covering being cleaned raised in a fre<^ and un¬ 
obstructed manner, and to have the cleaning element which 
I will later describe, contact with the carpet while |he carpet 
was suspended and held to the nozzle upon a cushion of air. 
There was an adjustment provided to accommodate differ¬ 
ent thicknesses of carpet, but it would vary froi|n 1/16 of 
an inch up to as much as % of an inch, with an average of 
possibly as much as % of an inch. This Case structure was 
provided with a rotatably mounted, motor driven brush, 
a fan and a driving pull between its ends which in turn 
received a belt connected with the driving motor.j By con¬ 
necting the cleaner to any convenient source qf electric 
power and the current being applied, the motor [would re¬ 
volve and along with it the fan, and as a consequehce of the 
belt, the brush itself would revolve rapidly and m^ke a con¬ 
tact with the carpet. The brush was provided with helical 
rows of bristles which wound around the br[ush body. 

53 Due to the helical arrangement it was possible for 
the carpet to be contacted intermittently^ Had a 

solid brush been used there would have been much greater 
carpet wear and much greater motor load, and it v^ould have 
required a heavier structure to be employed. By means 
also of the helical arrangement, there was imparted a series 
of carpet blows by means of the flexible bristles which vi¬ 
brated the carpet to some extent and the contact of the 
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bristles with the carpet as they sweep through in a combing 
fashion would loosen the adhering lint and lit-er, and to some 
extent would cause a mild fluttering of the carpet. It vras 
upon the advent of this machine being produced that the 
slogan 4 ‘It Beats and Sweeps as It Cleans” was employed. 

In the Case type machine, as the brush would come down 
in contact with the carpet it would naturally stick out radi¬ 
ally from the shaft, and when it struck the carpet it would 
be flexible and would bend, much in the fashion of a wisk 
broom which comes down perfectly straight and then bends 
when it contacts with the object to be cleaned. 

The foremost difficulty experienced in connection with the 
use of this Case type of cleaner was that of carpet or rug 
wear. We were always very sensitive to the claim that the 
Hoover was hard on carpets so we sought to do everything 
we could think of to eliminate this, but with the brush being 
the contacting medium it was impossible to get any vibra¬ 
tion unless you made them of sufficient stiffness so that they 
would impart a mild beating to the carpet or cause some 
vibration. 

54 A great many of these cleaners of the Case type 
with bristles were sold all over the world. 

I have named only one objection to the bristle structure. 
There are many more. Our entire engineering staff was 
continually attempting to overcome them. Up to 1926 there 
would be considerably more than one hundred patents and 
applications filed having to do with improvement of the 
cleaners having that principle of operation in them. Prior 
to 1921, before the time that the Lucke invention was applied 
for we had forty-three United States patents issued and 
forty-five pending applications. That was as of August 1, 
1920. They had to do with improvements trying to solve 
the problem of getting a satisfactory cleaner with a rotary 
brush in it, by those connected directly or indirectly with 
The Hoover Company. 

As to disadvantages fhat came to my attention while sell¬ 
ing cleaners embodying the rotary brush devices, I have 
given you the first one, which was the causing of wear on 
the carpet due to the brush bristles combed through the pile. 

The second was the wear of the bristles during the use of 
the machine. The machine is only capable of making its 
maximum effort when new or immediately after being ad¬ 
justed. In other words, the bristle wear took place so rap- 
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idly after the machine was placed on the carpet | that yon 
had a maximum efficiency only when it was new, thjat is only 
when the brushes were new. Immediately from that time 
on as the bristles wore, the cleaning effectiveness of the 
machine would decrease, and it would decline untiji you had 
that efficiency incident to the straight air cleanef without 
the brush. 

55 The next objection was the necessity for making 
these constant readjustments to compensate for the 

wear of the bristles. We had to provide a carrying frame 
in the end of our nozzle, into which the brush w^s seated. 
As the bristles wore this frame would be lowered relative 
to the lips or the nozzles of the machine, so they could pro¬ 
trude below the plane occupied by the cleaning riozzle and 
thus making contact again with the upraised carpet. 

The next objection to the use of a brush structure was 
that as the bristles became shorter due to wear, they became 
stiffer, and as they became stiffer they increased carpet wear 
proportionately. That was very troublesome. You can 
recall that a wisk broom with its long bristles id rather a 
tiexible device, but when you wear or shorten the length of 
those bristles they become almost as stiff as wire^; and our 
brush, as we decreased its length one-eighth to three-tenths 
of an inch became exceedingly stiff, so much sb that we 
could not perform the operation without considerable de¬ 
struction to the carpet. The brush machines rotate, depend¬ 
ing upon the motor speed and the pull relationship, from 
2200 to 2800 revolutions per minute. 

The next objection to the brush structure waS that the 
bristles become fouled with hair, threads, and string and 
are rendered more or less inoperative. There vfas an ex¬ 
hibit shown to the court this morning which was typical of 
hundreds that come back to The Hoover Company ’each w^eek 
for service work. I refer to those two little Hoover brush 
rolls fouled in the normal course of home cleaning and re¬ 
turned to us for servicing. 

i 

56 Plaintiffs then offered in evidence the two rolls 
above referred to which were received ill evidence 

and marked ‘ 4 Plaintiffs ’ Exhibits Nos. 2 and 3 ’ \ j 

The Witness, continuing: It is easy to be seen! how such 
a structure is totally inoperative. The exhibits stow a con¬ 
dition of the brushes after they have been worp to some 
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extent and also show the stiffness of the worn bristles. 
Also, as the bristles become fouled with hair, thread and 
the like, the bristles themselves are built up and rendered 
stiffer, all of which has an exceedingly detrimental effect 
upon carpet wear. 

The next objection to the use of a brush bristle structure 
is that as the brush bristles engage the carpet they flex and 
comb through the carpet, thereby diminishing the force of 
the blow upon the carpet and produce only a mild beating. 
In other words, being resilient themselves, they cushion 
part of the blow that is imparted to the carpet. 

The next objection is that maladjustment of the machine 
or of the brush in the nozzle of the cleaner, or inoperative¬ 
ness as the consequence of wear of the brush is not apparent 
to the user. As a consequence, the manufacturer is blamed 
for producing an inferior machine. 

The next point is that the constant replacement of brushes 
is necessary, involving extra cost to the user after approxi¬ 
mately one hundred to one hundred and fifty hours of 
cleaner use. In other words, even if properly adjusted 
within one hundred to one hundred and fifty hours, depend¬ 
ing upon the carpet, the user would be compelled to re¬ 
bristle the brush if any attempt were made to maintain the 
original efficiency of the machine. 

57 The next objection to the use of a brush structure 
comes as a corollary of the proceeding in that a con¬ 
siderable amount of service work must be done bv the manu- 
facturer on brush type machines. The bristles have to be 
taken out and new bristles put in and the consequence is that 
the machine on the average is operated only at about half 
efficiency. As the brush bristles decrease the cleaning effi¬ 
ciency decreases until it becomes that only incident to an 
ordinary air cleaner. 

The next point is that the use of a brush structure limits 
the design of a cleaner to the use of low suction and to rela¬ 
tively low brush speed. If higher suction were placed in a 
brush type cleaner the carpet would be held up so tautly 
against the plane of the suction mouth that the contact 
which it would make with the bristles would be too great 
and additional carpet wear would ensue. It must be held 
loosely so that the carpet can flex as the brush passes over 
it. If the carpet cannot flex the brush is just likely to gouge 
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right on through and increase the carpet wear. Also, if 
higher speeds are used the same thing obtains. 

The next point is that it is very difficult to obtain uniform 
materials and construct brushes of uniform performance. 
The brush bristles are made from horse hair for the most 
part. They are taken from cuts off the mane or tail of the 
horse. They come from all parts of the world. There is 
no set formula by which they can be bought as yo|i can buy 
steel or copper. As a consequence, the manufacturer has 
to throw away thousands of dollars worth of stjuff which 
would not properly vibrate the carpet. 

58 What I have stated in connection with the disad¬ 
vantages of the brush is due to my experience as a 

manufacturer of these type of machines extending from 
a period of about fourteen years, from 1912 to 19^6. I was 
engineer in charge during all that period. We did every¬ 
thing we knew how in an attempt to overcome theie difficul¬ 
ties. We had in our employ a staff of engineers, technical 
men, for the most part graduates of our better and finest 
technical universities. We spent several hundredj thousand 
dollars each year in an endeavor to improve thej efficiency 
and to overcome the defects of the brush structur^. We did 
all manner of things. We had extensive researches on the 
stiffness of the bristles, on the size of them, on thd length of 
them, on the relations of the ends of the brush to fhe nozzle 
lips, on the speed of the rotating brush, on meaps to pro¬ 
tect the ends of the brush from hair fouling by using counter 
currents of air; by a different arrangement of ^he brush 
bristles, by different intensities of suction in connection with 
the varying brush speeds, all in an attempt to gdt the best 
coordinated results with the brush. This involved exten¬ 
sive testing of the carpets and the cleaning efficiency of them 
with apparatus of all kinds to try to get that Result. It 
caused us to establish an engineering laboratory ^vhich was 
set up especially for the purpose and in which nb work of 
any sort was done other than that of a research atad testing 
nature. It had to be entirely apart from ordinary manu¬ 
facturing operations because it was a difficult task. 

59 Thus the attempts which I have described were in 
order to get an effective brush to balance the machine 

and to do the things which I have spoken of andj they con¬ 
tinued up to 1925. I have taken out a considerable number 
of patents. I do not know how many were directed to just 
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the brushes, but probably most of the twenty-eight or thirty 
odd that are in mv name were directed to that structure and 
they all had to do with the brush arrangement or related 
parts of a cleaner of the brush type. My patent No. 1,247,837 
of November 27, 1917 was one of the attempts made by me 
to get a brush which would improve the result that I have 
been talking about. Patent No. 1,364,544 patented January 
4, 1921 was another very sincere attempt to improve the 
situation, but it failed to do that which it was hoped to do. 

During the entire period of time from the conception of 
the use of these brushes by The Hoover Company, none of 
its engineers who was generallv associated with the business 
perfected or devised anything that secured any substantial 
improvement over the conditions that I have testified 
existed and caused the trouble that I have spoken of. The 
complaints were made even embodying the construction of 
the patents. I, as engineer having charge of the engineering 
of The Hoover Company, made every personal attempt 
within my power to improve the brush type machine and 
have it overcome the conditions that I have testified about. 
I used to sit up at night trying to think of something better, 
but it was the most efficient machine, even with these defects, 
that was on the market at any time previous to Lucke. It 
had the greatest cleaning efficiency. f~ 

60 In connection with our work we felt that our en¬ 
gineering force was somewhat stalemated. We had 
done a tremendous amount of work on improvements but 
without making anv radical contribution to the cleaning art 
or without solving anv of the defects of the brush structure. 
We called in Dr. Charles E. Lucke whom we had known of 
as an outstanding consulting engineer, and he was at that 
time and is todav Professor of Mechanical Engineering at 
Columbia University. He is more of a consultant. His 
universitv work is secondarv to his outside engineering 
consulting work, and he is engaged and retained by large 
corporations to help them with their technical problems. 
If I recollect correctly, the invention that he made was in 
my office in Chicago in the Fall of 1920. I remember that 
we had a number of our engineers around, and the uproar 
that his suggestion for the sketch embodying his invention 
called for. We thought he had gone entirely off on a tan¬ 
gent and were of the opinion that the structure that he 
proposed would damage a carpet even more than the brush 
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structure that we had been employing. But he saik we did 
not perceive the extent or the results which would be ob¬ 
tained with this rigid type smooth surface beater bhll rotor. 
We did not call it an agitator at that time; we simply called 
it a rigid beater. 

He insisted, however, that this structure contained real 
and positive advantages, and he was so insistent |and con¬ 
fident that we started at once to have models niade and 
put them through our ordinary tests in an attempt to 
evacuate their relative merits. To our very considerable 
surprise we found many other advantages >Vhich in- 

61 hered in the use of a structure, but the most astound¬ 
ing thing was that we got a cleaning efficiency that 

was totally undreamed of. The first machine, following a 
series of developments and tests bettering minor Construc¬ 
tion of details, as compared with the best brijish type 
cleaner so far placed on the market, was 131%. That is, 
in the few minutes that a woman ordinarily allots to the 
task of cleaning her home, this new machine with the rigid 
beater structure would clean more than twice as fast, or 
she would get out more than twice the dirt in tjhe same 
period of time. It was 231% as efficient as its predecessor. 
Such an amazing result simply demanded of us j that we 
cease using the type we had and give the public tfie advan¬ 
tage of this remarkable new device. I 

Following Dr. Lucke’s making of the invention and dis¬ 
closing it to us in the way I have spoken of, we ran a 
very considerable number of detailed technical tests. These 
I got from the records which I have under my cpntrol at 
all times. From 1921, the time when the Lucke idea was 
really presented and we had our first working models, we 
spent to the end of 1925 purely on the development of the 
rigid beater agitator of Lucke $23,785.56. That was not all 
in one continuous study. It was in several studies to as¬ 
certain various advantages and to ascertain whpt limita¬ 
tions, if any, there were. 

This was done to ascertain whether we would have to 
keep changing as had been done with our brush type 

62 cleaner. There was a very considerable development 
of Lucke’s idea from the time of its inception until 

we finally embodied the first positive agitator in a commer¬ 
cial machine. In 1926, the year in which we first) brought 
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out a machine embodying the Lucke idea, we spent $18,- 
073.88 purely on the development of the rigid beater idea. 
This was obtained entirely from Lucke’s original concep¬ 
tion. The total of the two figures mentioned is $41,859.44 
and that had to do entirely with getting the machine in its 
best condition for putting it on the market up to that time. 
That extends over a period of five years, from 1921 until 
the commercial machine appeared on the market in 1926. 
In the interim we were putting out the brush type of ma¬ 
chine continuouslv and working on these tests everv vear to 

determine the relative efficiencv. 

* 

As a result of those comparative tests with the Lucke 
machine from 1921 to 1926, and the corresponding best 
machine that preceded it of the brush type, the first of the 
Lucke type had an efficiency of 131% greater than the best 
preceding brush type which we had been making. 

The machine which embodies the Lucke type of rigid 
beaters utilizes the same suction mouth as we had in the 
previous device. It was essential that the carpet be sus¬ 
pended with the Lucke device even more than with any¬ 
thing previous. 

With the brush type possibly there might have been a 
little unsealing of the carpet by the lips as the brush went 
over it, on very thin flexible carpet. On an ordinary 
63 Wilton or Axminster or Velvet or on a heaw die- 
nille or Oriental there was no such unsealing. It 
would be only on the forward lip, because by the time the 
brush had passed to the central position the bristles would 
have been flexed so much that the force of the blow would 
have been absorbed, and by the time it got adjacent to the 
rear lip the force would have been vitiated and there would 
have been no breaking of the seal of any carpet along the 
rear level. There was no substantial breaking of the seal 
and no attempt to do it in the brush type machine. 

There are many advantages inherent in the rigid type 
structure as produced by Lucke, as follows: 

1. The wear upon the carpet is greatly diminished be¬ 
cause the beaters slide through the carpet with minimum 
friction due to the polished rounded surfaces of the beater 
members, even though they project below the suction mouth 
in operation. 

2. The beaters possess ample surface so that they do 
not abrade or wear the carpet. Being very hard they are 
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not scratched and do not offer any uneven surface to re¬ 
move the pile fibers from the rug. 

3. The wear upon the beaters is negligible, and therefore, 
the original efficiencv of the cleaner is maintaihed at all 
times. That is a point that I cannot stress tocj strongly. 
The beater bars, or the beater balls, or whatever form they 
take, are exceedingly hard; in fact much harder than any¬ 
thing with which they will come in contact. The hardest 

substances which they would probably be called upon 
64 to come in contact with would be silica spnd which 
might be embedded in a rug. By the u$e of steel 
harder even than glass they will simply slide smoothly over 
the surface, and with thousands of hours of use in actual 
cleaning the wear will be of the degree of butj tenths of 
thousands of an inch. It is practically negligible so that 
the original efficiencv of the machine will be maintained 
throughout a long period of time. The device before me 
has been used for a long period of years. It is one of the 
first ones made and I can identify it by its construction. It 
was made in 1926 and an inspection of the beater^ will show 
that they are smooth and not worn down. If tfie wear is 
at all measurable it will be but in the nature off tenths of 

i 

thousands of an inch. 

Thereupon the device referred to was offered in evidence 
and received in evidence and marked ‘ ‘ Plaintiffs ’ Exhibit 
No. 4.” 

Witness, continuing: The exhibit offered is ope that has 
been received by The Hoover Company on a machine in 
service and in a fashion similar to that by which these 
brush rolls were received, referring to Plaintiffs ’ Exhibits 
2 and 3. 

4. No adjustments are required with the use of the rigid 
agitator structure; and therefore, a simpler rotating means 
can be employed, as contrasted with the preceding adjust¬ 
ment for brushes. 

5. The rigid beaters do not foul, because there is nothing 
for threads, hairs, string, and the like to catch on. Plain¬ 
tiffs’ Exhibit No. 4, which was received after having been 
in use for several years, is but typical as showing ho fouling, 
by hair, thread or the like. 


4—5663a 
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65 6. By reason of the Lucke design the rigid beaters 
positively agitate the carpet for the full distance pro¬ 
vided for below the suction mouth, because the carpet must 
yield the full distance. There is nothing to flex, nothing 
to give but the carpet, and if the device is designed with a 
certain amount of protrusion the carpet makes contact with 
it, and the carpet must move that predetermined amount. 

7. A remarkable increase in cleaning efficiency is ob¬ 
tained. The efficiency of the first Lucke agitator machine 
placed in production by The Hoover Company as con¬ 
trasted with the best brush type previously on the market 
showed an efficiency of 231 per cent, or an increase of 131 
per cent. In other words, the cleaner removes more than 
twice as much dirt as its brush type predecessor in the few 
minutes ordinarily devoted to cleaning. 

8. It provides for positive breaking of the seal of the 
carpet against the suction opening adjacent each beater 
contact point, and thus admits a draft of air at the point of 
maximum agitation and produces a multiplicity of air cur¬ 
rents traveling back and forth across the fabric simultane¬ 
ously with the beater contact points. That is very impor¬ 
tant, the breaking of the seal and allowing a current of air 
to be admitted opposite the point of maximum beating. 
By means of the Lucke device this break in the seal is pro¬ 
vided for positively, and due to the arrangement of the 
beaters themselves allows the air current to travel back 
and forth across the face of the nozzle with rapidity de¬ 
pending upon the revolutions of the beater itself. 

66 9. The use of the rigid agitator structure practi¬ 
cally eliminates replacement costs to the user, since 

there is no replacement required of the wearing surfaces 
of the agitator. 

10. Decreases service calls and service call expense and 
annovance to the manufacturer, which is a verv consider- 
able item. 

11. The beaters of the Lucke device being arranged in a 
helix allow a single point contact to be made, because only 
one portion of the beater is in contact with the advancing 
carpet wave at any one time, and provides for a positive 
break of the seal at the rear lip as well as at the front. 
With the brush type, for instance, there would be no break, 
as I explained previously, with the seal at the rear lip. 
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12. The beater is stiff, rigid and strong, and it is simple 
to manufacture. 

13. The beater is so proportioned as to extend below the 
plane occupied by the suction opening but not to the extent 
that it will engage the carpet while resting on tbje unyield¬ 
ing floor. While the beater protrudes through!the plane 
occupied by the lips it does not protrude far enough to 
come down and hit anvil blows on the carpets which would 
be resting on the floor. 

14. The capability of obtaining high velocity ailr currents 
when the carpet seal is broken by the beater by lifniting the 
size of the opening produced assists in the removal of dis¬ 
lodged dirt, and in fact, removes a large proportion of the 

dirt. By the point contact due to the helical arrange- 
67 ment of the beaters only a small opening i^ provided • 
which allows the full force of the fan suqtion to be 
employed in producing a current of air across tflat carpet 
adjacent to the point where the rigid beater contacts and 
vibrates the carpet. 

15. By reason of the beater contacting only a stnall point 
at a time the air flow through the cleaner is diminished, 
thus allowing less load on the motor or permitting the em¬ 
ployment of a smaller motor. 

16. Bv means of a helical arrangement of the beaters a 
constant load is placed on the electric motor, thus lengthen¬ 
ing the life of the commutator carbon brushes and bearings. 
This, as opposed to an intermittent rapidly pulsating load. 

17. By means of the helical arrangement opportunity is 
provided for the carpet to be snapped back atainst the 
nozzle by the suction of the fan each time the seal is broken 
so as to re-seal the carpet to the nozzle lips aijd thereby 
create an additional beating action. 

The space between the helical beaters is such that the 
carpet by means of the suction can be snapped Rigorously 
upward against the nozzle lips and create an additional 
beating action. In other words, the carpet is struck first 
down by the beater, passes on, and then under thO influence 
of suction the carpet is snapped back again to the nozzle 
lips. So you have this double beating effect ajs a conse¬ 
quence of the use of the rigid beaters, because the carpet 
actually leaves contact with the nozzle lips. 
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68 18. The helical arrangement of the beaters pro¬ 
vides a point contact of such character that only a 

small part of the carpet is acted upon at each instant, thus 
allowing for relatively light parts to be used and the em¬ 
ployment of higher speeds, which means that lighter weights 
may be employed in the design. 

If more than a point of contact were maintained the struc¬ 
ture would of necessity have to be much heavier and more 
rigid to resist the vibration and the load that would be 
placed on the structure. 

19. Due to the helical arrangement of the beater the rotat¬ 
ing part may be statically or easily balanced. Its very curve 
provides balance. If you speak of static balancing you can 
think of a bicycle wheel which is off of the ground and it 
will rotate until the valve stem will come to the bottom. In 
other words, the part of the rim having the most weight will 
be on the bottom, but by a helical arrangement of the beaters 
there is an opportunity to maintain the static balance. 

20. The helical arrangement produces a series of point 
contacts which reduces the carpet noise or drum-like effect 
of the impact against portions of the carpet which are sus¬ 
pended in contact with the nozzle. In other words, the 
carpet may be considered as a drum head. It is raised above 
the floor covering and stands on an air cushion there. Then 
the beaters come around and by the helical arrangement 
make a series of slight contacts, that may be compared with 
hitting a snare drum as against a single big thump like a 
base drum. It is only by the helical contact by the positive 
agitator as distinguished from the brush type that this can 

be obtained. 

69 21. The carpet is constantly and rapidly struck a 
series of successive and positive blows as the cleaner 

is moved forward and backward across the carpet. 

22. The helical arrangement prevents chattering because 
a continuous beater contact with the carpet is maintained. 
We pay a penalty with the rigid type on noise as against the 
brush. That is the one disadvantage I know. 

There could be chattering in a brush that was not stati¬ 
cally balanced. If there was any w’ear in the bearings we 
would have chattering. But with the agitator positively 
contacting with the carpet, if you do not maintain a con¬ 
tinuous pressure upward against the bearings, the bearings 
will become loose. If provision were not made for no con- 
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tact being maintained, and there was wear on tile bearings 
yon would have chattering or noise. But by having one of 
the balls of the Lucke agitator continuously in contact with 
the surface, there is a continuous pressure on that part with 
the upper part of the bearings, because the structure is rigid 
and at some place within its length there is an upward pres¬ 
sure. 

I was attempting to contrast the chattering imentioned 
with the chattering where a flat bar strikes semi-occasion- 
allv, because no wear in the bearings would immediately 
make itself very evident by chattering. These agitators go 
at such high speed that the bearings must be made very 
tight, and if the pressure is intermittent there is bound to 
be more wear on them. 

23. By raising the carpet a substantial distance from the 
floor the impacts of the beaters are conveyed to the body 

of the carpet fabric as well as to the pile, thereby 
70 resulting in the dislodgment of dirt particles embed¬ 
ded in the base of the pile fibers. It is because of this 
property that we obtained our tremendously greater effi¬ 
ciency, using the Lucke structure. 

24. It permits the design of a cleaner employing high suc¬ 
tion, resulting in more effective cleaning in a minimum of 
time. In other words, we do not have to give consideration 
to carpet wear, to brush wear, or to brush fouling, all of 
which limitations are present in a brush structurei 

25. It allows the use of materials the supply of which can 
be depended upon to be uniform in their properties. 

All of the advantages above set forth are present in the 
Lucke type of machine. 

We started to put this Lucke structure extensively on the 
market in 1926. From March 1927 to April 30, 1^31, 1,307,- 
367 machines were produced, with a value to the purchasing 
public of $124,199,865, and that in spite of the | depressed 
business conditions, or they would have been more. 

Since this Lucke structure has been put on the market 
we coined a new term or phrase which we call “positive 
agitation,’’ in an attempt to distinguish from the jbrush type 
of structure, about which we used to say “it jbeats and 
sweeps as it cleans.” 

The previous work done by The Hoover Company, under 
the Hoover patents referred to by the Examiner, had to 
do entirely with the improvement of brushing and of the 
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brush construction, and we have now entirely eliminated 
that structure from our use so far as the agitation is con¬ 
cerned. There may be a slight amount, but you will 

71 be able to see, when you look through the projecto- 
scope, that it is a very mild contacting. We had de¬ 
creased the stiffness of any brush members we might use 
in the Lucke device. 

Exhibit No. 5 is the result of a job run in the Hoover 
Laboratories, showing a wear test on The Hoover brush 
type machine, which was manufactured up until the Lucke 
device first went into use. The vacuum on the nozzle of 
the machine under test was 2.82 inches. There are a series 
of grooves cut out in cup-like shapes wdiich are caused by 
the wear of the bristles as they have passed over the sur¬ 
face of the carpet. That was run two hours without being 
moved on the same spot. 

Exhibit No. 6 was the first agitator type, and run two 
hours on the same type of rug which was a Karnak Wilton. 
In this test the vacuum of the machine was higher than that 
of the preceding ones and 3.05 inches. Ordinarily one would 
expect when the carpet is pulled up more tightly against 
the rotating device that a great deal more of wear would 
be obtained. You will note, however, here an absence of 
the gouging previously mentioned. 

The exhibits were then offered in evidence and received 
and marked as Plaintiff s’ Exhibits Nos. 5 and 6 respectively. 

Witness, resuming: We have put out various circulars 
since 1926 in connection with this positive agitating type 
of cleaner. I present three circulars which were put out by 
The Hoover Company at the time of the introduction 

72 of the positive agitation machine involving the Lucke 
invention. There were some subsequent patents 

taken out but they embodied the Lucke ideas. Of these par¬ 
ticular folders several million copies have been produced. 

The folders referred to were then offered in evidence and 
received as Plaintiffs’ Exhibits Nos. 7, 8 and 9, respectively. 

I am familiar with the Blake, Hutchison and Dolph pat¬ 
ents cited by the Examiner. Structures like those shown in 
these patents were never to my knowledge put out commer¬ 
cially. In my opinion these structures would not be prac¬ 
tical or useful for cleaning in the sense in which that term 
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is used today. We have a sample of every machine, I believe, 
that has been produced, and we have sought diligently 
to keep our records as full as possible of old machines, and 
we have a museum larger than this room tilled with ma¬ 
chines stored three high. We have obtained afl that the 
Patent Office had at the time they discontinued keeping 
their models and yet have never seen any clehners that 
were made, corresponding at all to the Dolph, Hutchison 
or the Blake constructions. 

We had a copy of the Blake patent in our files immedi¬ 
ately after its issue in 1916, as we have all patents per¬ 
taining to cleaners. We also had the Dolph patent and the 
Hutchison patent in our files. With these patents before 
me they suggested nothing in the way of positiv(f agitation, 
such as later was invented by Lucke. I had them before me 
in connection with my work of improving the brushes. They 
were all brush patents with the exception of Blake, and were 
of the early art we have. 

I # 

73 (Whereupon, at 3 o’clock P. M. an adjournment 
was taken until tomorrow, June 4, 1931 atj 10 o’clock 

A. M.) 

Following adjournment the motion to amend the Bill of 

Complaint was presented and argued before Mr. Justice 

Bailev in Chambers. 

- 

(Now, Thursday, June 4, 1931, at 10 o’clock A. M., hear¬ 
ing resumed.) 

(Direct examination of Howard Earl 
sumed:) 

I now present drawings which were made unfler my su¬ 
pervision showing the operation of the Luck^ invention 
and the way the carpet is normally lifted by the suction 
from the cleaner. 

The two drawings presented by witness were tpen offered 
in evidence and received and marked as Plaintiffs’ Exhibits 
Nos. 10 and 11, respectively. 

(Witness resumed:) It will be noted that immediately 
beneath the point where the rigid beater is contacting with 
the carpet, the carpet is depressed and positively moved 
away from the suction mouth, and a small air channel or 
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orifice is produced (referring to Exhibit 10). The carpet is 
moved away from the nozzle lip in a dowmwardly direction, 
thus allowing the small air channel to form between the 
top of the carpet and the nozzle lip, so as to permit an in¬ 
crease of air at the point of maximum carpet vibration. 

The second view (Exhibit 11) shows simply the rigid 
beater moved or turned to another position. 

Yesterday I spoke of the rapid travelling back and forth 
of the air jet across the face of the nozzle. It simply means 
that when the agitator is rotated rapidly, and as the con¬ 
tact points vary back and forth one each revolution, you 
will have a rapid shifting of that supplemental current of 
cleaning air. 

74 I now present one of the original Lucke beating 
ball agitators made in 1921 and it is mounted in the 

machine that we have here in the same w^ay that it was w T hen 
about in 1921. The machine has a mica front purely for 
purposes of display. Ordinarily the aluminum would come 
down to the front providing a casing that would be more 
durable. That is simply a visual presentation. 

The two pieces of mechanism just referred to by the wit¬ 
ness were then offered in evidence and the beater was re¬ 
ceived as Plaintiffs’ Exhibit No. 12 and the casing as Plain¬ 
tiffs’ Exhibit No. 13. 

(Thereupon, a demonstration was given by the witness 
to the court of the operation of the devices embodied in 
Plaintiffs’ Exhibits 32 and 13 and a demonstration was 
given also of one of the Hoover machines in operation.) 

Referring to the circulars put out by The Hoover Com¬ 
pany in 1926, Plaintiffs’ Exhibits 7, 8 and 9, since the 
folders dealt with material that w’as new and foreign to 
anything that had been prepared before, I went through the 
manuscript that was submitted, to see that a correct state¬ 
ment of the advantages of this new structure were utilized, 
and I found them substantially correct and approved them. 

At this point the Court read the opinion of Mr. Justice 
Bailey on the motion to amend the Bill of Complaint as fol¬ 
lows: 

75 “ Section 4915 of the Revised Statutes provides 
that a court of equity may adjudge that an applicant 
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is entitled to receive ‘a patent for his invention as specified 
in his claim, or for any part thereof as the facts iiji the case 
may appear.’ I do not think that under this provision the 
applicant has the right to make any claims in addition to 
those made in the Patent Office, hut that if the Coqrt should 
hold that he is not entitled to all that he claims, it may ad¬ 
judge that he is entitled to some part of them. 

“The Motion for leave to amend will be overruled.” 

Plaintiffs thereupon noted an exception, which was al¬ 
lowed. 

i 

Witness, resuming: In the circulars mentioned we have 
pointed out the advantages over the various types! of clean¬ 
ers which preceded the positive agitator type. The state¬ 
ments were carefully made and correctly represent what the 
situation was at the time they were prepared ill 1926, to 
the best of our ability. j 

76 Previous to the time that Lucke made ljis inven¬ 
tion there were no cleaners on the market which had 
positive agitation in the sense which we understand it now, 
of the use of rigidly mounted helically arranged beaters 
which struck against the suspended carpet as th^ machine 
moved backwardlv and forwardly over the floor. 

During the period from the time that the Case device 
came upon the market with the rotary brushes, with the ex¬ 
ception of The Hoover Company, there was only jone other 
manufacturer who ever made, sold or used the duspended 
carpet cleaner, i. e. one drawn up to the lips as th^ machine 
went along, so that it beat or swept the carpet with the 
brush. We brought suit against this concern and secured 
an injunction and damages for that infringement. We have 
enjoyed the privilege of the exclusive field of saje of ma¬ 
chines which embodied the Case invention of drawing the 
carpet up to the nozzle and then beating it as it is Raised, as 
distinguished from beating it strictly on the flootf. And it 
is to this type of cleaner that Lucke applied and made his 
improvement. 

We have had considerable difficulty in drawiiig proper 
claims to adequately express and cover the Lucke idea be¬ 
cause of what we considered the importance of the improve¬ 
ment. All of our patent department, which consists of four 
attorneys, as well as men in our own engineering depart- 
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ment, have given a considerable amount of attention to the 
phrasing of claims that might adequately set forth the in¬ 
vention. I, personally, have spent time with two of our 
attorneys, and I have spent a considerable number of hours 
with Mr. Lane, our chief counsel, in an attempt to properly 
phrase claims that would adequately set forth and 

77 distinguish between the prior art, and set forth the 
merits of the invention. It is for the most part un¬ 
usual for me to call Mr. Lane into conference in such mat¬ 
ters. We only call him in on the ones that are exceedingly 
difficult, from our point of view. 

There are a great many conflicting requirements which 
we have to study and meet in order to get the results that 
must be obtained in the use of this positive agitation type 
as well as the ones that preceded it. To the layman it ap¬ 
pears a relatively simple thing. We have over one hun¬ 
dred people devoting their full time to research and design 
work of a pure engineering nature. We have had a staff of 
this size for a good many years past and as we study fur¬ 
ther and increase our knowledge, we are learning continu¬ 
ally of the things that we do not know. There seems to be 
no end to the parts for scientific research of such a device. 
I might add that we have spent more than two and one-half 
million dollars in engineering and research work, and are 
spending an increased rate each year. 

The five claims that are in the case as set up in the bill of 
complaint, and the six additional claims which are referred 
to in the motion to amend were constructed in an endeavor 
to set forth the advantages of the Lucke structure over the 
prior art, and to set forth the merits of the invention itself. 
They define the Lucke invention in quite detailed fashion 
and are limited far more than we ordinarily limit claims. 
That is shown by the length of the testimony as to the defi¬ 
nitions which have been gone into. They correctly and very 
adequately represent in my opinion the scope of the Lucke 
invention. 

78 (At this point the five claims set up in paragraph 
V of the bill of complaint, as well as the six addi¬ 
tional claims incorporated in the motion to amend were 
copied into the record. In view of the fact that they appear 
in full elsewhere in the record, they are not duplicated 
here.) 
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Plaintiffs then offered in evidence the admissions of the 
answer in this case, as to the allegations of paragraphs I, 
II, III, IV, V, VI and VIII and the other paragraphs that 
are not denied. In other words, except Paragraph VII and 
that is denied. 

Counsel then read into the record the prayer bf the bill 
of complaint following paragraph VIII thereof. In view 
of the fact that this appears elsewhere in the record, it is 
not duplicated here. 


The Witness, resuming: The statements which I have 
made concerning the brush machines apply with e^ual force 
to the Dolph and Hutchison patents, which have brushes in 
them. These machines would be limited by the iame diffi- 

m * I 

culties with which I dealt at considerable length yesterday. 
They would also have further limitations in view of their 
structures. In my discussion yesterday I gave the limita¬ 
tion of what the Hoover Company considers the njiost satis¬ 
factory type of brush cleaner after a very considerable 
amount of time of over sixteen or seventeen years of de¬ 
velopment. Dolph and Hutchison would have further dis¬ 
advantages over those in view of their lack of development. 
Neither of them attempted to lift the carpet in any way! 
They were carpet sweepers, not organized in Connection 
with fans and did not have this problem in contemplation. 
In fact, they have parts that slide along the flooi^ quite the 
counter part of a dust pan, which makes intermittent 
79 contact with the floor. They never had the thought, 
nor suggested the idea of the carpet beijng raised 
from the floor in any places. It was reissued in 1896 some 
thirty-five years ago. The Hutchison patent wis applied 
for in 1904 and issued in 1906 and no use of theid has been 
made whatever. 

I have given considerable thought as to why Ithe Blake 
patent does not accomplish the advantages or serve the 
purposes, or why it would not serve the purposes of the 
Lucke invention. Foremost, the suction nozzle of the Blake 
structure, shown in patent 1,207,480 is arranged tb travel in 
close proximity to the floor, so that it is impossible to raise 
the carpet a sufficient distance from the floor to obtain 
effective beating. The floor rollers are of smaller diameter, 
and in view of the weight of the machine will sinjv substan¬ 
tially in below the top of the surface of the carpet. They 
could put on larger rollers. They have provided for another 
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adjustment to increase the distance which the suction 
mouth is maintained above the carpet. They have only a 
fixed adjustment, and in no place do I find that they men¬ 
tion an adjustment. The adjustment is not the thing that I 
am thinking about but the distance of the machine from the 
floor is the thing that I am talking about. These two things 
are important for this reason, Blake’s device, by his own 
explanation, or descriptive terms, is called a combined suc¬ 
tion cleaner, blower and polishing device. If it is a polish¬ 
ing device it cannot be far removed from the floor. It must 
be down there because, if he uses a polishing device in con¬ 
nection with these beaters, they must make intimate contact 
with the floor. By polishing I mean a floor polisher, or 
polish removing device making contact with the floor as 
distinguished from a floor covering. 

,80 Tie states in the first part of his description, in 
lines 5 and 6, for instance, that he has “invented 
new and useful improvements in combined suction cleaners, 
blowers and polishing devices.” That is the primary state¬ 
ment and is the one that is at the top of the patent as well. 
He says further on in the same specification, line 10, “My 
invention relates to improvements in suction cleaners, and 
particularly to a combined suction cleaner, blower and 
polishing device. ’ 9 

Certainly, he must have contemplated those three pur¬ 
poses when lie drew up his specifications. If that statement 
is so, and we have no reason to think otherwise, then in my 
opinion this nozzle must be maintained low, or else it can¬ 
not effect a polishing contact with the floor. 

In the next paragraph, line* 20 and thereabout, he says 
“the apparatus may be employed for different kinds of 
cleaning or dusting and also for polishing floors and other 
surfaces when desired.” 

And further in the specifications in the second column, 
line 74 and thereabout, he says “the elevated portion 4 of 
the casing carries caster wheels or other suitable support¬ 
ing wheels 13, the tread surfaces of which extend just be¬ 
low the level of the bottom plate 3. Hence when the device 
is run over the surface of a floor or carpet the plate 3 will 
travel above but in close proximity to such floor or carpet, 
for a purpose hereinafter fully described.” 

He mentions open-work beater blades 16, in Figure 2 
and shown also in Figures 3 and 4. These beaters scrape 
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through, and they are in reality scrapers. They are long, 
and they will scrape through a considerably amount 
$1 of the carpet. By their arrangement, yhown in 
Figure 2, you will note that they present Ian inter¬ 
mittent action on the floor covering. There is nothing con¬ 
tinuous about them. There will be four different times of 
contact, and you have full load, a relatively terrific blow 
struck and then there will be a period of no contact. They 
are not helically arranged to provide for continuous con¬ 
tact. 

Further, as shown in Figure 2, it is inoperative in that 
the blade 16 would strike the lips of the suction opening and 
it will not work. If it were altered, so as to avoid the lips 
you will note that it only extends into but not beyond the 
plane of the suction opening. It does not stick below the 
machine in a fashion similar to the Lucke device. 

It would get down far enough to make contact with the 
top of the carpet, but the carpet cannot be freely raised. 
It won’t make contact with linoleum as shown hery, because 
as he says in column 2 it will travel above but in close 
proximity to the floor. It would be slightly removed but 
only slight. 

He does not say specifically what does the polishing. 
But in page 3 just before the claims, the first paragraph 
states, line 4, “by applying suitable polishing element to 
the beaters the device may also be employed for polishing 
floors and other surfaces”. He might raise it up with a 
rag, we do not know. He might attach a piece pf felt or 
something to accomplish that but he does not explain fur¬ 
ther than that. You can see that if the beater projected 
through it would thump the floor. You can’t havy that be¬ 
cause of the polishing device just jumping the thing (illus¬ 
trating) each time that it came up through, and it would 
just raise the casing. 

82 In Blake the beater blades do not project below the 
plane of the suction opening, and therefory no real 
body movement of the carpet is obtained. There will be a 
scraping of the top of the pile, but since the carped will not 
be raised sufficiently to accomplish both, that is thej purpose 
of a suction cleaner and the polishing device, therje will be 
no real beating imparted to the base of the carpet!. 

There would be no opening before the carpet an<ji the lips 
because the pile would be in substantial contact with the 
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broad flat plates 3, which slide across the carpet. The 
carpet cannot be raised much. He has taken particular 
pains to provide, as shown in Figure 2, these long flat lips 
on either side of his nozzle, which would certainly prevent 
the carpet from being raised. 

In Figure 4, 16 is the beater blade and 17 the rounded 
portion of the contact surface. He states that in lines 89 
and 91. By 17 he means the rounded portion of the beater. 
The left portion of Figure 4 shows the beater in a horizon¬ 
tal plane, whereas to the right of the driving pulley 18 the 
beaters are in a vertical position. 

The unsealing or breaking of the seal of the carpet is im¬ 
possible for another reason, in that the blades 16 do not ex¬ 
tend or project through the opening 7 to press the carpet 
away from the opening. You can see that in Figure 2 very 
nicely. As a corollary of this, it is impossible by the struc¬ 
ture shown in the Blake patent to disengage the carpet 
along the opening, and we would lose the advantage of the 
snap back of the carpet to the suction nozzle created by the 
vacuum to get this upward beating. The carpet would re¬ 
main more or less in a fixed position, the upper surface of 
it being combed through by the blades of the Blake 
83 structure. Only the pile structure would be combed 
through if there would be any unevenness in a floor 
or any object such as a rock or pebble underneath the car¬ 
pet when this nozzle opening of the Blake patent passes 
over it, there would be a thumping action. He has been 
very careful to protect this by having the wide flat bottom 
portion of his structure keep the carpet from being raised. 
His device is also rigid. He does mention, however, that 
he might have yielding blades or might mount them in a 
yielding fashion. On page 2 of the specification, com¬ 
mencing at line 33 he states 1 ‘they may be either rigid or 
composed of resilient material, resilient metals being pref¬ 
erably employed in order to diminish liability of fracture 
of any of the parts in the event that the beater should strike 
any foreign object upon or between the carpet and floor.” 

In the Lucke device we do not suffer this objection, as 
we raise the carpet freely from the floor, and it would have 
to be a very large object, which would be picked up rather 
than to attempt to allow it — go through a cleaner which 
might cause any difficulty. 
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Such beating as is accomplished by the Blake structure 
is more a combing or beating of the pile of the carpet as 
distinguished from the movement of the entire carpet itself. 

The pile of the carpet is the nap. In the early days 
ingrained carpet was used which was very porous and air 
in considerable volume would pass through it. Subse¬ 
quently you get into Wiltons, which are an exceedingly im¬ 
portant type, the backs of which are so tightly wjxven that 
it is almost impossible to get air through. |And fur- 
84 ther, many rugs are sized with a glue treatment 
added to the back to help bind the warp and weft 
fibers together. Of recent years, there has been a lot of 
experimentation, and many early types have been prac¬ 
tically done away with. There are rugs on thj* market 
today that are very successfully doing away with jjute wool 
in the warp and weft threads, and in some the backing is 
being formed of a rubber matrix in which the threads are 
embedded so that it is air impervious. The conditions 
which exist with the newer types of rug make ifj increas¬ 
ingly necessary that the carpet should be dealt with vigor¬ 
ously and positively. The tendency of the carpet man¬ 
ufacturer today is toward longer pile and tighter and 
greater density in the carpet structure. This Inakes it 
almost necessary to have a positive agitator wh^ch beats 
the carpet away from the suction mouth. The air over the 
surface removes what the beater itself dislodges and vi¬ 
brates to the surface. The greater improvement of the 
Lucke device on modern long pile carpet is, however, that 
the carpet pile itself is opened by the contact of the rigid 
beater, and because it positively pushes through; the pile 
and causes agitation at its base, whereas with types that 
simply contact with the surface, as with brushesj you get 
the flexing of the bristles, or if it be a positive agitator 
which simply passes across the top and the pile bepds with¬ 
out it being pressed aside to liberate the dirt that lodges at 
the base of the pile tufts. 

The purchasing public paid to the Hoover Company ap¬ 
proximately one hundred forty odd million dollars for the 
vacuum cleaner of the Case type with the revolving brush, 
from 1907 to 1926, i. e., approximately 19 years, j That, is 
compared with $126,000,000 for the agitator Luck^ type in 
rive years. 
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85 Notwithstanding all the extensive work done by 
ns with the Case type extending from a period of 

more than 17 years, the difficulties experienced and com¬ 
plaints received, the Blake patent did not suggest anything 
of value to mv mind or the minds of anv of our engineers 
toward the production of a satisfactory vacuum cleaner. 
If it had, we would not have been continuing with our ex¬ 
pensive investigation to get a real solution of the problem. 
The use of a structure made in accordance with the Blake 
patent would not accomplish the results or advantages I 
have testified to concerning the Lucke structure. 

(A demonstration of the Hoover carpet sweeper was then 
given the court through the aid of a projectoscope.) 

On cross-examination of witness testified as follows: 

With respect to the matter commencing last line page 1 
of the specification of the Blake patent, Defendant’s Ex¬ 
hibit C, as follows 4 ‘as the machine moves over the surface 
of the carpet, the portions of the carpet coming succes¬ 
sively beneath the opening 7 will be raised or drawn upward 
bv the suction, and while so raised will be struck bv the 
beater blades, the carpet thus being beaten as well as 
vibrated verticallv bv the blows of the blades and counter- 

— 9 / 

acting the suction force, so that the dust will be loosened 
up and drawn into the casing, so that the maximum effi¬ 
ciency of the cleaning operation will be secured” he de¬ 
scribes something there which his drawings do not show 
would allow to take place. His drawings do not show a 
structure which will justify the description which 

86 has just been read. Many times drawings of patents 
are not drawn to scale. In this event the beater 

blade 16 will not even rotate in the casing that he has 
drawn. The structure that he has drawn is even inoper¬ 
ative. But I understand it is permissible to allow latitude 
in slight variations when such obvious errors occur. My 
attention has been called to column 2, page 1 of the Blake 
specification beginning with line 91 as follows: 

“These beater blades, of which any desired number may 
be employed, are mounted at an angle to each other upon 
the shaft 15, so as to successively come into beating posi¬ 
tion as the hollow shaft revolves and at different points in 
the path of revolution of said shaft. Each blade moves in 
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a working orbit which brings it, when in working position, 
to project through the opening 7 so as to come jin contact 
with a portion of a rug or carpet which has been raised by 
suction from the floor, so as to strike or beat thb carpet.” 

In my experimental work I never made a tbst of the 
beater shown in the Dolph patent, Defendant’s filxhibit A, 
as shown in Figure 1. In the Dolph patent the ^eaters 10 
strike a carpet that is held to the floor. They arg pivotally 
mounted so that as the brush sweeps through the pile they 
can bend on their hinges and allow the rotation tlo proceed. 
In the Hutchison patent, Defendant’s Exhibit |B, Figure 
5 is shown what he calls knockers which are apparently 
sprinkled about in a haphazard fashion. Ther^ are only 
two illustrated in the entire length as shown in Figure 5. 
Figure 8 shows one of them enlarged. If such h structure 
were used it would be a useful device for catching hair, lint, 
and threads to a wonderful extent, in that the spiral springs 
about the main linkage would afford an excellent place for 
this material to become wedged in, and shortly jrender the 
device inoperative. 

87 Figure 7 shows a wheel supported witjiin an ad¬ 
justable slot 5 in which the wheels 4 may be Raised and 
lowered. But in that connection, the inventor Hutchison 
provides the casing which surrounds his cleaner with a con¬ 
siderable amount of play, shown specifically as the distance 
24 in Figure 4, to allow the casing surrounding tlje brush to 
ride on the carpet even though the supporting j wheels, to 
which you have referred, are adjusted up or dowij. In other 
words, Mr. Hutchison desires his casing to scrape along the 
floor, and to remain in intimate contact with it, eyen though 
he moves his wheels up or down, and for that purpose he has 
provided the space 24 to make certain that his basing will 
always contact as a dust pan does. 

In our commercial machine a brush is not necessary to 
pick up and loosen lint. We have done a considerable 
amount of work with what we call brushless agitators. We 
do have one in our commercial machine for oub salesmen 
pretty much so that we can retain the slogan which we have 
used for so many years, “It beats as it sweeps as'it cleans”. 
If we removed the brushes entirely the machine would be 
substantially as efficient and remove substantialy as much 

5—5663a 
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dirt. The brush has a slight color brightening effect in that 
it will remove the smudge from the top of the carpet and 
make it look a little fresher, but on total quantity of dirt 
it is almost negligible. We have even considered placing the 
machines on the market doing awav with brushes entirely 
due to the troubles incident to them, but our Sales Depart¬ 
ment has alwavs felt that it was advantageous to sell under 
the slogan “It beats as it sweeps as it cleans’', and to have 
one element in our structure to which we could point, such 
as the beater for beating, the brush for sweeping and 
88 the air for cleaning. It would be more difficult for 
the public to see that the beater did the sweeping as 
well, just as in the previous days for them to see the brush 
did the beating. The brushes are entirelv different from 
the ones offered in evidence here vesterdav, which were 
horse hair. The brush now being made is a combination of 
goat hair and a little horse hair. Thev are verv much 
softer. 

The Blake patent describes a machine without a brush. 

Testimony of John Frank Hattersley. 


John Frank Hattersley, being called as a witness for 
the plaintiffs and after being duly sworn, testified as follows: 

I am 41 years of age, reside at Canton, Ohio and am by 
occupation executive engineers for The Hoover Company. 

In 1926 at the Sesquicentennial in Philadelphia, The 
Hoover Company entered their product as exhibits in com¬ 
petition with other cleaners for the awards that were to be 
offered. The products we entered incorporated our re¬ 
cently perfected positive agitator feature. 

The Jury of Awards of the Sesquicentennial gave The 
Hoover Company a medal of honor. We were not satisfied 
with this award and asked for a hearing, which was granted 
by the Jury of Appeals on Awards. During the hearing 
it was brought out that the original Jury of Awards had 
not seen or received any demonstration of any vacuum 
cleaner, and had been led to believe that the machines we 
exhibited incorporated in them the brush structure 
89 that we had used previously for many years. They 
also had been led to believe and were told that the 
brush structure was very harmful to the carpet, producing 
severe wear by the combing action of the brush through the 
nap of the carpet. 
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When the demonstration of the new positive agitator type 
machine was made before the Jury of Appeals they all ex¬ 
pressed considerable surprise at the new feature that had 
been incorporated in these machines, and readily Recognized 
that the positive agitator type was a distinct type in advance 
of all other vacuum cleaners, and for that reason they set 
up another class of “positive agitation” and granted The 
Hoover Company a grand prize for a better agitation type 
cleaner. There was one other machine exhibited that posi¬ 
tively might have been considered of the agitator class, 
which was the Premier Duplex. At the Appeal Jury there 
was no competition. 

At this point plaintiff offered in evidence a certified copy 
of the minutes of the meeting of the Appeals Jury, the 
opinion of Judge Dickinson in the case of Hoover Company 
vs. Sesquicentennial Exhibition Association, et 4h and the 
final decree in the last mentioned case, all of vfhich were 

I 

received as one exhibit and marked “Plaintiff^’ Exhibit 
No. 14”. j 

I 

No cross-examination. 

i 

l 

Stanley Robinson Cummings. 

Stanley Robinson Cummings, called as a witness on be¬ 
half of the plaintiffs and after being first duly svforn, testi¬ 
fied as follows: 

90 I am 34 years of age. My occupation is Mechani¬ 
cal Research Engineer with The Hoover Company 
having held that particular position for eight years. I 
graduated from The Massachusetts Institute oi Technol¬ 
ogy, Mechanical Engineering Department in 1918,j also from 
the Mechanical Engineering Department of Harvard Uni¬ 
versity, receiving Bachelor’s degrees from botjh institu¬ 
tions. Following that I received Master’s degrees in the 
Mechanical Engineering Department of the Massachusetts 
Institute of Technology. Prior to coming with The 
Hoover Company I have had experience teaching mechani¬ 
cal engineering subjects in Massachusetts Institute of 
Technology and Lafayette College, and I was assistant pro¬ 
fessor of mechanical engineering at Oregon State College. 

During my employment with The Hoover Company, I 
have been in close touch with the experimental w|ork which 
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Mr. Hoover has been testifving to. Some of that work was 
done about the time when I first came with the company. 
At the present lime I am in charge of the mechanical re¬ 
search division and in direct contact with all of the mechani¬ 


cal work. I produce charts delineating the difference in 
the cleaning effectiveness of a brush type agitator and a 
beater type agitator during the period just referred to. 

The first chart I have here (Plaintiffs’ Exhibit No. 15) 
represents what we term cleaning effectiveness tests, and 
shows the amount of dirt removed from natnrallv dirty 
rugs which have been located around The Hoover plant. 
They are a comparison of our model 543 against model 541. 
The principal difference between these models being simply 
that model 541 was equipped with the old type brush roll 
and the same machine was equipped with the positive agi¬ 
tator and given the new model Xo. 543. 

91 There are four sets of curves identified as tests 


1, 2, 3 and 4. In every case yon will notice that the 
curve for the model 543, which is the positive agitator 
machine, lies above the curve for model 541 which is the 
brush roll type of machine. The distance above represents 
graphically the increase in the proportion of dirt removed 
from the same rug in the various time intervals. 

This first curve (test Xo. 1) shows about 1.2 times as much 
for the positive agitator machine as for the brush roller 
machine. There is an indication here showing that these 
tests were run with naturally dirtied rugs. That is, the 
rugs were not artificially embedded with salt, soda or flour, 
or some such material. They were actually put down on 
the floor in our plant and dirtied by traffic. 


Test Xo. 2 is very 


similar in characteristics to test No. 1 


and shows a very much greater supremacy of the agitator 
type machine over the brush roller machine. These two 
tests were run on 6% foot bv 9 foot Karnak Wilton rugs. 
I have incorrectly stated the supremacy as 1.2. What I 
meant to say is the supremacy is approximately 120% i. e. 
2.2 times as great. In the second test the supremacy is 
very much greater, and is probably, just roughly estimating 
by eye, perhaps a total of 4 times as much dirt, or a superi¬ 
ority of about 300%. , The type of dirt is the same for all of 
these tests, that is naturally dirtied rugs, and the type of 
carpet in tests 1 and 2 was the Karnak Wilton. 
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92 Test No. 3 shows a very good indication of in¬ 
crease on the test. This was made on jji Burbury 

Wilton with natural dirt but artificially embedded merely 
for convenience. In this case the supremacy is about 100% 
greater, and the value is practically uniform throughout 
the entire test period. That is, the agitator ijnachine is 
about twice as effective as the brush roll machine^ 

Test No. 4 is on a Century Axminster rug with natural 

«w* 

dirt but artificially embedded. In this case the Supremacy, 
roughly speaking, would be about 60%. That is, it removed 
about 1.6 times as much dirt as the brush roll machine. 

I 

At this point the 4 test sheets were offered in Evidence as 
a single exhibit and in the absence of objection photostats 
thereof were substituted for the originals and ifeceived as 
“Plaintiffs’ Exhibit No. 15.” 

Test No. 4005 represents a project assignment very simi¬ 
lar to those last ones. It may be looked upon jas a check 
test. We are very careful in the laboratory not jto jump at 
conclusions and to decide just because one investigator or 
one job showed a certain result, we do not necessarily take 
that as sufficient proof. 

This curve sheet test 4005 represents another test at a 
later date, but is a similar comparison of the Hopver model 
541 brush roll type machine with the Hoover [model 543 
which is virtuallv the same machine merelv substituting 
the positive agitator for the brush roll. This tpst was run 
on naturally dirtied carpet naturally embedded. The 
superiority in this case is a little bit difficult to Estimate or 
visualize because the magnitude is rather large j due to the 
high dirt content in the carpet, but the supremacy amounts 
to 30% to 40% greater than the brush type roll fnachine. 

93 At this point plaintiffs offered in evidence test 
4005 and there being no objection a photostat thereof 

was received in evidence in lieu of the original ^nd marked 
“Plaintiffs’ Exhibit No. 16”. j 

Witness, resuming: These tests delineate the buperiority 
of the beater type over the brush type according to the 
ratios to which I have testified. 

The 131% valuation of superiority referred to by Mr. 
Hoover represents the average valuation taken from the 
cleaning effectiveness test, similar to these wljich I have 
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just commented upon. The individual values naturally 
fluctuate over a small range, so to get this 131% we aver¬ 
age the values obtained from about eight tests. They were 
all in comparison between the last production brush roll 
machine with the first production agitator type machine. 

Plaintiffs rest. 

The defendant presented no witnesses but at this time 
offered in evidence a copy of 

• Dolph Reissue No. 11,541, May 26, 1896. 

Hutchison, 813,557, Feb. 27, 1906. 

Blake, 1,207,480, Dec. 5, 1916. 

Hoover, 1,247,837, Nov. 27, 1917. 

Hoover, 1,364,554, Jan. 4, 1921. 

A copy of the Examiner’s Statement in answer to 
the appeal in the Lucke application Serial No. 
596,185 here involved. 

Copy of the opinion of the Board of Appeals af¬ 
firming the Examiner in the appeal presented in 
the Lucke application, Serial No. 596,185. 

94 The foregoing exhibits were received and marked 

as “Defendant’s Exhibits A, B, C, D, E, F, and G, 
respectively”. 

Defendant rests. 

Whereupon, at 2:35 o’clock P. M. the trial of the fore¬ 
going case was concluded. 

Be it further remembered that the foregoing contains 

the substance of all of the evidence given on the hearing 

of this cause, and each of the exceptions stated to have 

been taken by the attorney for the plaintiffs were so taken 

and were duly allowed and noted by the court, and in 

order that each and every thereof may be preserved and 

made of record this statement of evidence is duly stated, 

approved and signed, and ordered to be made of record in 

the above entitled cause this 30th dav of Januarv 1932. 

•/ * 

By the Court: 

F. D. LETTS, 

j Justice. 
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95 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 50280. | 

Charles E. Lucre and The Hoover Company, a 
Corporation (Assignee), Plaintiffs, 

vs. j 

Thomas E. Robertson, Commissioner of Patents, 

Defendant. 

i 

i 

! 

Stipulation. 

It is this 2nd day of February 1932, hereby jstipulated 
and agreed by and between the parties heretcj, through 
their respective counsel, that the following jmentioned 
paper exhibits, hereto attached and which were offered in 
evidence during the trial of this cause, shall b^ attached 
to and made, and considered to be a part of the Statement 
of Evidence for the appeal, and shall be treated j as having 
been incorporated in said Statement of Evidence at the 
places hereinafter designated, to wit: 

Plaintiffs Exhibit No. 1, on page 1 of said Statement of 
Evidence, following line 21. 

Plaintiffs Exhibits Nos. 7, 8 and 9, on page 25 of said 
Statement of Evidence, following line 7. 

Plaintiffs Exhibits Nos. 10 and 11, on page ^6 of said 
Statement of Evidence, following line 15. 

Plaintiffs Exhibit No. 14, on page 41 of said Statement 
of Evidence, following line 22. 

Plaintiffs Exhibit No. 15, on page 44 of said Statement 
of Evidence, following line 16. 

Plaintiffs Exhibit No. 16, on page 45 of said Statement 
of Evidence, following line 4. 

Defendant’s Exhibits A, B, C, D and E, on ]|age 46 of 
said Statement of Evidence, following line 3. 

WM. S. HODGE$, 

Of Counsel for plaintiff. 

T. A. HOSTETLlER, 

Attorney for Defendant. 
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96 Plaintiffs * Exhibit No. 1. 

390. 

Department of Commerce, United States Patent Office. 

To all persons to 'whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the 
records of this office of Certain Portions of the File Con¬ 
tents and Drawing under Rule 4915 in the matter of the 
Pending Application of Charles E. Lucke, Filed October 23, 
1922, Serial Number 596,185, for Improvement in Suction 
Cleaners. 

In Testimonv Whereof I have hereunto set mv hand and 
* * 

caused the seal of the Patent Office to be affixed, at the City 
of Washington, this second day of June, in the year of our 
Lord one thousand nine hundred and thirtv-one and of the 
Independence of the United States of America the one hun¬ 
dred and fiftv-fifth. 

[Seal Patent Office, LTiited States of America.] 

1 THOMAS E. ROBERTSON, 

Commissioner of Patents. 

Attest: 

D. E. WILSON, 

Chief of Division. 

97 $20 Ck., Rec’d Oct. 23, 1922. Y. C. C. U. S. Pat. 
Office. 

Petition. 

To the Commissioner of Patents: 

Your petitioner, Charles E. Lucke, a citizen of the United 
States, residing at New York, in the County of New York 
and State of New York, whose post-office address is Colum¬ 
bia University, 117th Street and Broadway, New York, New 
York, prays that Letters Patent may be granted to him for 
the improvements in suction cleaners set forth in the an¬ 
nexed specifications; and he hereby appoints Harry S. 
Demaree, of 1411 Railway Exchange, Chicago, Illinois 
(Registration No. 11,412) his attorney, with full power of 
substitution and revocation, to prosecute this application, 
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to make alterations and amendments therein, to jreceive the 
patent, and to transact all business in the Patent] Office con¬ 
nected therewith. 

Signed at N. Y. City, in the County of New jYork, and 
State of New York, this 9th dav of October, A. il 1922. 

CHARLES E. tuCKE. 


Subscribed and sworn to before me this 7th day Octo¬ 
ber, 1922. 


FRANK C. hpIB, 

No. 101, Notary Public, Netv Yqrk City. 


I 

Revenue Stamp. 


98 Specification. 

■V 

To all whom it mav concern: 

Be it known that I, Charles Edward Lucke, aj citizen of 
the United States, residing in the City of New Yoj*k, County; 
of New York and State of New York, have invented certain 
new and useful improvements in suction cleaner^ of which 
the following is a specification: 

My invention relates to means for extracting! dust and 
other foreign material from floor-coverings or the like by a 
rapidly-moving current of air acting in combination with a 
series of beaters which strike and cause the floor-dovering to 
vibrate and thus dislodge the dust and dirt imbedded in it; 
the air current acting to convey away the dirt and dust 
dislodged. 

An essential object of my invention is the combination of 
means whereby the object being cleaned is held Suspended 
across a suction opening by the pressure difference creat¬ 
ing the air current, with a rotor driven at a relatjvely-high 
rate of speed and provided with elements so molmted and 
arranged as to deliver relatively-powerful positivp blows to 
the object being cleaned, tending to drive it awa\j from the 
opening against the action of the air pressure, |which re¬ 
turns it to position for the next succeeding blow. 

99 & 100 Another object of my invention is the]provision 

of a combination of a suction-cleaner! having a 
suction-mouth so arranged that the object to be clpaned will 
be raised and held suspended across the mouth by tpe suction 
with a series of beaters having a fixed orbit of travel which 
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intersects the surface assumed bv the floor covering under 
the action of suction. Due to its inertia, the dust and dirt 
tend to remain stationary while the floor covering or other 
object being cleaned is vibrated. This allows the current of 
air to pick up the dirt so dislodged and convey it away to a 
suitable collecting receptacle. 

Other objects of my invention will appear more fully 
from the description following and from the claims ap¬ 
pended hereto. 

I have illustrated my invention in a variety of forms in 
the accompanying drawings wherein— 

Figure 1 is a cross-section through the suction-chamber 
and associated parts of a cleaner constructed in accordance 
with my invention; 

Figure 2 is a longitudinal section on line 6—6 of Figure 1 
with the beating-rotor shown in elevation; and 

Figures 3 to 7 inclusive illustrate in detail a variety of 
modified beater forms. 

Throughout the specification like reference characters 
are used to indicate like parts. 

I have incorporated my invention in a suction-cleaner 
formed of an aluminum casting 10 to which is pivot- 
101 ally secured a handle 11. In this casting 10 is 
formed a fan-chamber 12 having an outlet 13 adapted 
to receive a dust-coliecting bag (not shown) and an inlet¬ 
opening 14 which connects with a suction-chamber 15 ex¬ 
tending to the front of the casting and formed with a down¬ 
wardly-facing suction-mouth 16 provided with lips 17. 

On the casting 10 is mounted an electric-motor 18, the 
shaft 19 of which carries the fan-rotor 20 and the pulley 21, 
the latter being positioned in the rear of the suction-cham¬ 
ber. The rear of the casting is supported by means of the 
vertically-adjustable wheel 22 and the front by means of 
rotatably-mounted carrier-wheels 23 positioned one at each 
side of the casting and to the rear of the suction-mouth in 
such a manner as not to prevent the object being cleaned 
from being raised freely to the suction-mouth. 

Directly above the open mouth of the suction-chamber, 
adjustable rotor supports 24 are mounted on the end-wall 
25. These supports in turn carry a shaft 26 upon which is 
rotatably mounted the hollow tube 27 forming the body of 
the beating-rotor. This rotor-body is provided intermediate 
its ends with a pulley 28 which is connected to the pulley 



75 


C. E. LUCKE ET AL. VS. T. E. ROBERTSON. | /O 

21 on the motor-shaft by means of the belt 29 which is given 
a 90° turn. 

In the embodiment of mv invention illustrated by Figures 
1 and 2, I have shown the rotor-body provided with a single 
helical row of beaters each composed of a rig}d pin 30 
firmlv fixed in the rotor-bodv and extending in a radial di- 
rection. On the free end of each pin is securely mounted a 
ball 31 which forms the striking head. These balls are 
preferably composed of a hard smooth material which will 
slide over the common types of floor coverings wifh a mini¬ 
mum of friction and which will not rust or corrode or in 
any manner stain the floor coverings acted upon. 

102 In Figures 3 to 7 inclusive, I have illustrated a 
series of alternate forms of beater elements that may 

be mounted upon the rotor-body 27. Figure 3 illustrates a 
form in which the ball 32 is attached to one end of a flexible 
chain 33, the other end of which is anchored to 1[he rotor- 
body 27. This form of beater element when rotating at the 
high speed customary in this type of suction-cleajners, due 
to the action of centrifugal force, approximates the action 
of a rigid beater and for all practical purposes miy be con¬ 
sidered as having a fixed orbit of travel. 

Figure 4 illustrates a form of beater-element Consisting 
of a rigid-pin 34 firmly secured to the rotor-body 27 and 
provided with a rounded end 35 which acts as tjhe beater 
head. 

Figure 5 shows a modification consisting of ja forked 
bracket 36 having arms 37, 37, between which a roller 38 is 
rotatably mounted on a pin 39 secured in the arijns 37, 37. 

Figure 6 shows a modification in which the beating head 
consists of a ball 40 rotatably mounted on a triangularly- 
shaped link 41 which is pivotally secured to an ey^-member 
42, mounted on the rotor-body 27. The ball 40 is formed 
with diametrically-opposed depressions 43, 43, frhich re¬ 
ceive the ends 44, 44, of the triangular-link 41. 

Figure 7 illustrates a modification consisting of a ball 45 
acting as a beater-head which is rotatably mounted in the 
cup-shaped end 46 of the pin 47. 

In each of the modifications illustrated by Figures 5, 6, 
and 7, it will be noted that the beating h^ad is so 

103 arranged that it may rotate and thus have a rolling 
contact with the floor-covering it is acting u]j)on. This 


* 

\ 



76 


C. E. LUCKE ET AL. VS. T. E. ROBERTSON. 


arrangement is advantageous in that it minimizes the fric¬ 
tion between the beater head and the floor covering and, 
accordingly the wear on said floor-covering. 

As shown in Figures 1 and 2, I have placed across the 
open suction-mouth of the casing 10, a series of guard 
fingers 48, secured to the front lips of the suction mouth. 
These guard-fingers not only prevent the picking up of large 
objects that might be detrimental to the machine, but also 
limit the extent to which the floor-covering being cleaned 
is drawn into the suction-mouth under the influence of the 
suction and thus prevents any undue braking action on the 
rotating beating elements. The guard-fingers further de¬ 
termine the shape that the object being cleaned will assume 
under the action of the suction and, as shown, are all made 
of the same shape so that the action of the beating-elements 
will be uniform from one end of the suction-mouth to the 
other. 

I desire particularly to point out that when using beating 
elements having a fixed or substantially fixed orbit of travel, 
it is absolutely essential that the object being cleaned be 
raised from the floor and be able to vibrate freely, since 
the hammering action which would ensue were the object 
rigidly supported, would be exceedingly injurious both to 
Ihe object being cleaned and to the machine. 

104 I claim: 

Cancelled Per B. 


“A.” 1. A suction-cleaner comprising a casing hav¬ 

ing a downwardly-facing suction-mouth, means 
for supporting said casing on the surface of an 
object to be cleaned with said suction-mouth a 
substantial distance above said surface, means 
for suspending said object to be cleaned against 
said suction-mouth and for moving a dust carry¬ 
ing current of air past such object, a rotatable 
member mounted in said casing above said suc¬ 
tion-mouth, beating elements having a fixed orbit 
of travel mounted upon said rotating member, 
and means to rotate said rotatable member. 

2. A suction-cleaner comprising a casing hav¬ 
ing a downwardly-facing suction-mouth, means 
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for supporting said casing on the surface of an 
object to be cleaned with said suction-mouth a 
substantial distance above said surface, means for 
suspending said object to be cleaned against said 
suction-mouth and for moving a dust carrying cur¬ 
rent of air past such object, a rotatable member 
mounted in said casing above said suction-moutli, 
beating elements having a fixed orbit of travel 
rigidly mounted upon said rotating member, with 
but one beating element in any plane perpendicu¬ 
lar to the axis of rotation, and means to rotate 
said rotatable member. 

3. A suction-cleaner comprising a casing hav¬ 
ing a downwardly-facing suction-moutb, means 
for supporting said casing on the surface of an 
object to be cleaned with said suction-mouth a 
substantial distance above said surface, means 
for suspending said object to be cleaned against 
said suction-mouth and for moving a dust carry¬ 
ing current of air past such object, a fotatable 
member mounted in said casing above iaid sue- 

^ I • 

tion-mouth, a series of bell-shaped beating ele¬ 
ments having a fixed orbit of travel mounted upon 
said rotating member, and 

(Matter enclosed between rules erased in copy.] I 

105 Cancelled Per B. | 

i 

means to rotate said rotatable member. 

4. A suction-cleaner comprising a casing having 
a downwardly-facing suction-moutli, means |for sup¬ 
porting said casing on the surface of an bbject to 
be cleaned with said suction-mouth a substantial dis¬ 
tance above said surface, means for suspending said 
object to be cleaned against said suction-mouth and 
for moving a dust carrying current of air ptast such 
object, a rotatable member mounted in saril casing 
above said suction-mouth, a series of ball-shaped 
beating elements having a fixed orbit of travel rig¬ 
idly mounted upon said rotating member, arid means 
to rotate said rotatable member. 
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5. In a suction-cleaner, the combination of a cas¬ 
ing provided with a suction-mouth and means for sup¬ 
porting said casing with the plane of the suction- 
mouth a substantial distance above the surface of 
the object to be cleaned, and means for suspending 
said object to be cleaned against said suction-mouth 
and for moving a current of air past said object and 
through said casing with a rotatable member mounted 
in said casing and provided with beating elements 
having a fixed orbit of travel, part of which extends 
below the plane of the suction-mouth. 

6. In a suction-cleaner, the combination of a cas¬ 
ing provided With a suction-mouth and means for sup¬ 
porting said casing with the plane of the suction- 
mouth a substantial distance above the surface of 
the object to be cleaned, and means for suspending 
said object to be cleaned against said suction-mouth 
and for moving a current of air past said object and 
through said casing with a rotatable member 
mounted in said casing and provided with a series 
of ball-shaped beating elements having a fixed orbit 
of travel, part of which extends below the plane of 
the suction-mouth. 


[Matter enclosed between rules erased in copy.] 

106 Cancelled Per B. 


7. In a suction-cleaner, the combination of a casing 
provided with a suction-mouth and means for sup¬ 
porting said casing with the plane of the suction- 
mouth a substantial distance above the surface of the 
object to be cleaned, a series of guard-fingers carried 
by said casing and extending across said suction- 
mouth, and means for suspending said object to be 
cleaned against said guard-fingers and for moving a 
current of air past said object and through said cas¬ 
ing, with a member rotatably mounted in said casing 
and provided with beating elements having fixed 
orbits of travel extending beyond the surface defined 
by said guard-fingers with but one beating element in 
any plane perpendicular to the axis of rotation, and 
means to rotate said member. 
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8. In a suction-cleaner, the combination o|f a casing 
provided with a suction-mouth and means for sup¬ 
porting said casing with the plane of th£ suction- 
mouth a substantial distance above the surface of the 
object to be cleaned, a series of guard-fingers carried 
by said casing and extending across said suction- 
mouth, and means for suspending said object to be 
cleaned against said guard-fingers and for moving a 
current of air past said object and through said cas¬ 
ing, with a member rotatably mounted in said casing 
and provided with a series of ball-shaped beating ele¬ 
ments having substantially fixed orbits of travel ex¬ 
tending beyond the surface defined by said guard-fin¬ 
gers, and means to rotate said member. 

9. A suction cleaner comprising means for sus¬ 
pending the object to be cleaned, means for moving a 
dust carrying current of air away from such object 
while it is so suspended, means for delivering a beat¬ 
ing blow on the object to be cleaned while it [is so sus¬ 
pended, and the current of air is being so moyed, com¬ 
prising a series of rotating beaters provided with 
curved contacting surfaces. 


[Matter enclosed between rules erased in copy.] 

107 Cancelled Per B. 


10. A suction cleaner comprising means for sus¬ 
pending the object to be cleaned, means for ijnoving a 
dust carrying current of air away from su^li object 
while it is so suspended, means for delivering a beat¬ 
ing blow on the object to be cleaned whilej it is so 
suspended, and the current of air is being sj> moved, 
comprising a series of rotating ball like beaters 
rigidly mounted. 

11. A suction cleaner comprising means for sus¬ 
pending the object to be cleaned, means foij moving 
a dust carrying current of air away from suc?h object 
while it is so suspended, means for delivering a beat¬ 
ing blow on the object to be cleaned while ; it is so 
suspended, and the current of air is being s<^ moved, 
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comprising a series of beaters provided with curved 
contacting surfaces rigidly mounted on a rotating 
body. 


[Matter enclosed between rules erased in copy.] 

108 Signed at N. Y. Citv, in the Countv of New York 
and State of New York, this 7th dav of October, 

A. D. 1922. 

CHARLES E. LUCRE. 

109 Oatli. 


State of New York, 

Comity of New York, ss: 

Charles E. Lucke, the above-named petitioner, being first 
duly sworn, deposes and says that he is a citizen of the 
United States, residing at New York, in the County of New 
York, and State of New York; that he verilv believes him- 
self to be the original, first and sole inventor of the im¬ 
provements in suction cleaners described and claimed in 
the annexed specifications; that he does not know and does 
not believe that the same were ever known or used before 
his invention or discovery thereof, or patented or described 
in any printed publication in any country before his inven¬ 
tion or discovery thereof, or more than two years prior to 
this application, or in public use or on sale in the United 
States for more than two years prior to this application; 
that said invention has not been patented in any country 
foreign to the United States on an application filed by him 
or his legal representatives or assigns more than twelve 
months prior to this application; and that no application 
for patent on said improvements has been filed by him or 
his representatives or assigns in any country foreign to the 
United States. 

CHARLES E. LUCKE. 


Sworn to and subscribed before me this 7th day of Octo¬ 
ber, A. D. 1922. 

[seal.] FRANK C. EIB, 

No. 101, Notary Public, New York City. 
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110 Letterhead omitted. 

Paper No. 2. | 

Patent Office, Mailed May 19, 1923. 

Div. 27, Room 214. 

I 

May ^.9, 1923. 

Harry S. Demaree, 

1411 Railway Exchange, 

Chicago, Ill.: j 

Please find below a communication from the Examiner 
in charge of the application of Charles E. Luckp, for Suc¬ 
tion Cleaners, filed Oct. 23, 1922, Serial No. 596,|L85. 

THOMAS E. ROBERTSON, 

Commissioner of \Patents. 

i 

The power of attorney will not be further recognized 
until a 25^ revenue stamp is affixed thereto and canceled. 

Claims 1 and 2 are rejected on patents to 
Hoover, 1,364,554, Jan. 4, 1921, 15-8, 

“ 1,324,195, Dec. 9,1919, “ “, 

Kirby, 1,265,790, May 14, 1918,15-13, 

“ 1,206,116, Nov. 28,1916, “ j 

Claims 3 to 11 inclusive are rejected as not patentable 
over Hoover or Kirby, in view of Dolph, reis. ^1,541, May 
26, 1896, 15-5. There would be no invention in substituting 
the beaters 10 of Dolph for those of Kirby or the brushes 
of Hoover. 

On allowance of any claim or upon appeal, revision as to 
form may be required. 

L. S. ANDERSON, 

Examiner. 

CFM. 


6—5663a 
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Ill Mail Room, U. S. Patent Office, May 16, 1924. 
Patent Office, Division XXVII, May 17,1924. 

#3, Amdt. A . 

May 16,1924. 

In the United States Patent Office. 

Div. 27, Rm. 214, Case 75. 

Charles E. Lucke. Suction Cleaners. Serial No. 596,185. 

Filed October 23, 1922. 

“A.” 

1407 Railway Exchange Bldg., 
Chicago, Illinois, May 7, 1924. 

Hon. Commissioner of Patents, 

Washington, D. C. 


Sir: 

Responsive to Office Action dated May 19, 1923, please 
amend as follows: 

Claim 2, line 9, after “member”, insert: 


A 1 . Per B. with but one beating element in any plane 

perpendicular to the axis of rotation . 

[Matter enclosed between rules erased in copy.] 

10 

Claim 7, line [9]*, after “fingers”, insert: 


A 2 . Per B. with but one beating element in any plane 

perpendicular to the axis of rotation . 


[Matter enclosed between rules erased in copy.] 

[•Words and figures enclosed in brackets erased in copy.] 
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Remarks. 

I 

We forward herewith 25-cent internal reveiiue stamp 
which it is requested the Examiner affix to the Power of 
Attorney and cancel. 

The rejection of the claims upon the references cited 
cannot be understood, since it cannot be seen wherein any 
one of the patents cited shows or suggests in any way or 
manner the invention incorporated in thi^ applica¬ 
tion. | 

112 It is respectfully requested that the Examiner 
read the specification and carefully review the claims 
in order that the essential differences between the patented 
construction and applicant ’s invention may be determined. 

The invention presented in this application is one wherein 
there is provided in a suction sweeper a rotating member 
having rigid beater members thereon, the rigid beater 
members traveling in a fixed orbit on rotation of the 
revoluble member upon which they are mounted, but, the 
fact should also be kept in mind that this beatef is applied 
to a cleaner of the type wherein the nozzle mouth is main¬ 
tained at a distance above the surface to be cleaned in order 
that the surface to be cleaned may be suspended off the 
floor in contact with the nozzle lips. Under thpse circum¬ 
stances there will exist a portion of the material to be 
cleaned suspended out of contact with the floor whereby as 
the beater member- revolve they may strike tliis portion 
with a true beating action, which is quite dissimilar in its 
result from the mere pounding which would be all that 
could occur if the material was not suspended. 

The Examiner’s attention is directed to the patent to 
Kirby, No. 1,206,116, wherein a mere inspection of the 
drawings will readily show that the members j 21 are not 
rigid beater members having a fixed orbit of jtravel, and 
attention is directed to page 1, lines 95 to 105 df the speci¬ 
fication wherein will be found the following: “with a deep 
groove 20 in which is arranged a loosely fitting ring 21 of 
larger diameter than the body of the eccentric. When the 
shaft 17 is revolved these rings tend to assumd and main¬ 
tain an outward position by reason of centrifugal force, 
but yield upon striking the carpet or other floor covering so 
as to strike the same a succession of gentle blows or taps, 
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which dislodge the dust without injuring the fabric or 
impeding the operation of the cleaner.’’ 

113 Attention is particularly directed to line 100, 
wherein it is noted that it is specifically stated that 

the striking members yield and are not rigid. Also in the 
Kirby patent No. 1,265,790 page 2 of the specification, at¬ 
tention is directed particularly to lines 88 to 97 wherein 
will be found the statement as follows: 

“Over the concave face of each vane or blade I place a 
flat sheet 35 of rubber or the like yielding material, and se¬ 
cure the same in place by crimping down thereon the folded 
edge 29, as shown in Fig. 5. The rest of this flexible sheet is 
preferably entirely free from the vane or blade, although 
its free end is preferably formed with a plurality of com¬ 
paratively deep narrow slots defining a large number of 
serrations or teeth 36 * * 

It will be seen that in this patent the striking member 
is specifically defined as a flexible member and not as a 
rigid member such as disclosed in this application. 

With regard to the Dolph reissue patent No. 11,541, it is 
thought that the Examiner may readily see on inspection of 
the drawings that the beater members are not rigidly 
mounted and will not travel on a fixed orbit from a mere 
inspection of the drawings, since it is very clearly apparent 
therefrom that the beater members are not rigidly mounted, 
but are mounted so that they may swing freely. Certainly 
none of the Hoover patents cited shows or contains any 
intimation of a rigid beater member, and it is surmised that 
these two patents were cited for other reasons. 

In view of the above statements, it is thought that the 
Examiner mav now readilv distinguish between the inven- 
tion involved in this application and that disclosed in the 
various patents cited in the rejection of the claims herein. 

It is respectfully requested that the Examiner re- 

114 consider the rejection, and the claims now being ap¬ 
parently in condition for allowance, it is respectfully 

requested that they be allowed and passed to issue. 
Respectfully, 

CHARLES E. LUCKE, 
By H. S. DEMAREE, 

Attorney. 
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115 Letterhead omitted. 

U. S. Patent Office, Mailed Sep. 30, 1924. 

Paper No. 4. 

Div. 27, Room 214. i 

Septj 30,1924. 

Harry S. Demaree, j 

1411 Railway Exchange, 

Chicago, Ill.: | 

Please find below a communication from thb Examiner 
in charge of the application of Charles E. Lucke [for Suction 
Cleaners, filed Oct. 23, 1922, Serial No. 596,185. 

THOMAS E. ROBERTSON, 

Commissioner of\ Patents. 

Case 75. j 

Response to amendment filed May 16, 1924. j 
The claims in this case have been reconsidered, and it 
is not seen that any of them are allowable ove| the art as 
previously cited against them. The amendment |to claims 2 
and 7 is considered an immaterial limitation aid covers a 
construction which is shown in the Dolph patent, of record. 
The examiner admits that Dolph >s beaters are [mounted so 
that they may swing freely, but he takes the pbsition that 
no invention would be involved in mounting them “rigidly” 
in the manner shown by applicant. The claim^ are again 
rejected on the references and for the reasons ^iven in the 
last office letter. 

These patents are placed of record: 

Hutchinson, 813,557, Feb. 27, 1906, 15-5, 

Collen, 413,387, Oct. 22, 1889, 15-6, and 
Blake, 1,207,480, Dec. 5, 1916, 15-13. 

L. S. ANDERSON, 

Examiner. 

l 


i 


WNC. 
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116 Mail Room, U. S. Patent Office, Sep. 24, 1925. 
Patent Office, Division XXVII, Sep. 25, 1925. 

Sep. 24, 1925. 

In the United States Patent Office. 

#o, Arndt. B. 

Charles E. Lucke. Suction Cleaners. Serial No. 596,185. 

Filed October 23, 1922. 

Div. 27, Rm. 214, Case 75. 

B. 

1407 Railway Exchange, 
Chicago, Illinois, September 22, 1925. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

Responsive to Office Action, Paper No. 4, dated Septem¬ 
ber 30, 1924, kindly amend as follows: 

Cancel the claims and substitute: 

Subs. D 1 . 


[B'.]* 1. In a suction cleaner, a casing provided with 

a suction mouth, means supporting the casing with 
the plane of the suction mouth a substantial dis¬ 
tance above the surface of the object to be cleaned, 
a series of spaced guard fingers carried by the cas¬ 
ing and extending across the suction mouth, 
means [for suspending the object to be 
Per C. cleaned against the guard fingers and] * 
for moving a current of air past the ob- 

and thereby suspending 
to be cleaned it against the fingers 
ject A and through the casing A , a mem¬ 
ber rotatably mounted in the casing and provided 
with rigid beater members having curved contact- 


1* Words and figures enclosed in brackets erased in copy.] 
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ing surfaces, the beaters spirally mounted on the 
rotatable member and extending substantially 
from end to end thereof, the beaters rigidly se¬ 
cured to the rotatable member and haying orbits 
of travel extending beyond the plane of the suc¬ 
tion mouth, and means rotating thd rotatable 
member. 

117 2. A suction cleaner comprising a casing 

provided with a downwardly facing suc¬ 
tion mouth, means for supporting jthe casing 
upon the surface of an object to be cleaned with 
the suction mouth a substantial distance above 
the surface, a series of guard fingers! carried by 
the casing and extending across the suction mouth 

means 

Per C. in substantially the sam6 plane, A 
44 44 [means for suspending the object to 
be cleaned against the suction mouth 
and the guard fingers and]* for mov- 

to be cleaned 

4 4 4 4 ing a current of air past the object A 
and thereby suspending it against 
the fingers and the suction mouth, 
and through the casing A ,j a member 
rotatably mounted in said casing anfl provided 
with a series of rigidly mounted beatdr elements 
extending through the spaces between adjacent 
guard fingers and beyond the plane defined by 
them, and means for rotating the mdmber. 

[Matter enclosed between rules erased in copy.] 

[Insert C 1 .]* > | 

See 4 C’ for claim 3. j 

Remarks. 

The claims have been cancelled and two new diaims sub¬ 
stituted therefor. 

The two new claims are believed to be allowable over the 
references of record, having been drawn with the various 
structures fully in mind and in a careful atteippt to dis¬ 
tinguish therefrom. 

-—---- 1 -— 

[♦Words and figures enclosed in brackets erased in copy.] 


I 
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Of the references cited there is but one, the patent to 
Blake, 1,207,480, which shows or suggests the use of rigid 
beaters having fixed orbits of travel, though of the refer¬ 
ences cited there are several which show the use of beater 
members which are not rigidly connected to the driving 
means. The patents such as Collen, Dolph, Hutchinson 
and Kirby, 1,206,116, each employ beaters, but in each of 
these patents the beaters are in no instance rigidly 
mounted, and thus on operation of the machine the carpet 
being cleaned will not be given the positive beating 
118 action which may be accomplished by the use of 
applicant’s construction. 

The patent to Hoover cited, which discloses the suc¬ 
tion mouth spaced from the normal plane of the object to 
be cleaned and also shows the use of guard fingers cannot 
be readily modified by any of the references of record to 
meet applicant’s construction, that is, there is no sugges¬ 
tion in anv reference that we mav use a machine designed 
to raise the carpet a positive distance from the floor and 
suspend it against the suction mouth, having in such 
machine guard fingers to prevent the carpet from being 
drawn too far into the suction mouth, and having a rotating 
beater on which are mounted rigid beater elements having 
definite orbits of travel and extending beyond the plane of 
the guard fingers in order to obtain maximum beating 
action against the carpet. 

To meet the construction covered in the claims pre¬ 
sented, it is necessary to combine a plurality of references 
without a basic structure indicating that such an arrange¬ 
ment is desired, and might accomplish the result obtained 
by applicant. 

In view of the above remarks it is requested that the 
Examiner give consideration to the claims presented here¬ 
with, and that in the absence of further and better refer¬ 
ences, the claims be allowed. 

Respectfully, 

CHARLES E. LUCKE, 

By H. S. DEMAREE. 

EAH-LBS. 

9/22/25. 
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119 Letterhead omitted. 

Mailed Nov. 3, 1925. 

Paper No. 6. 

Div. 27, Room 214. 

Applicant: Charles E. Lncke. Ser. No. 596,1^5. Filed 
Oct. 23, 1922. For Suction Cleaners, j 

NovJ 3, 1925. 

j 

Harrv S. Demaree, 

1411 Railway Exchange, 

Chicago, Ill.: 

The claims are rejected as aggregations of old features 
substantially shown in the patents to Hoover and Hutchin¬ 
son, of record. The claims are rejected, also, on the patent 
to Hoover, 1,247,837, Nov. 27, 1917, 15-157, ijn view of 
either Hutchinson or Dolph, of record. If 4 * rigid beater 
members” were substituted for the brush tufts shown in 
the Hoover patent, cited, every term of the claims would 
be met. In view of either Hutchinson or Dolpli, showing 
beaters mounted on a rotary member, it is nolj seen that 
the above mentioned substitution would involve) invention. 
It is thought that, for all practical purposes, tjhe beaters 
shown in Hutchinson are 44 rigid”. Attentioh may be 
called, also, to the rigid beater members shown ii[ the Blake 
patent, of record. 

This application is special under Order #2210, June 28, 
1915, and applicant is required to make prompt response 
to all office actions. 

L. S. ANDERSON, 

Examiner. 


i 

i 


WNC. 
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120 Mail Room, U. S. Patent Office, Nov. 27, 1925. 
Patent Office, Division XXVII, Nov. 28, 1925. 

Nov. 27,1925. 

In the United States Patent Office. 

#7, Letter. 

Div. 27, Rm. 214, Case 75. 

Charles E. Lucke. Suction Cleaners. Serial No. 596,185. 

Filed October 23, 1922. 

Letter. 

1407 Railway Exchange, 
Chicago, Illinois, November 24, 1925. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 

Responsive to Office Action, Paper No. 6, dated Novem¬ 
ber 3, 1925. 

The application of the references cited as anticipating 
the claims of this application is again objected to. 

As previously pointed out, of the patents cited, only 
Blake discloses or in any way suggests the use of rigid 
beaters. The patents to Dolph and Hutchinson cited do not 
show or in any way suggest the use of beaters rigidly 
mounted on the rotating member. 

The Examiner’s assumption “that for all practical pur¬ 
poses, the beaters shown in Hutchinson are rigid”, is be¬ 
lieved to be in error. In the patent drawings the heater 
member is not shown as rigidly mounted, and in the specifi¬ 
cation, see page 1, lines 67 to 71, as follows: 

“The brush shaft 7 is provided with several beaters, 
consisting of small metallic or rubber balls 10, flexiblv con- 
nected with the shaft in any suitable manner, as by a link 
10* and an intervening spring 11. ’ ’ 

121 Applicant has, as the result of a long series of re¬ 
lated experiments and through research investiga¬ 
tions in connection with the cleaning of floor coverings, de- 
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termined that for the most efficient cleaning the beater 
members must be arranged spirally on the rotating body 
and that they must be mounted rigidly with respeetj thereto. 

Both Dolph and Hutchinson show carpet sweepers, in 
neither of which is there suction apparatus to chuse the 
door covering to be raised to the sweeper mouth.j Conse¬ 
quently the brush member and the beaters thereon must 
have an orbit of travel extending below the sweeper mouth 
in order that the floor covering may be acted upod- Since 
the conditions in these sweepers are as above mentioned, it 
is absolutely necessary that such cleaning elements as are 
mounted on the revolving shaft be capable of flexure or 
giving on contact since otherwise, if rigid, the entire 
sweeper would be lifted each time one of the rigid biembers 
contacted. 

The cleaning theory of the suction sweeper illustrated in 
this application is based entirely on inertia, that jis, as re¬ 
gards the deeply embedded destructive grit, which is most 
detrimental to long carpet life and is that portidn of dirt 
which ordinary suction cleaners do not remove. The light 
surface dirt may be removed by practically an^ cleaner. 
The embedded grit which will, on examination of ainy fabric 
floor covering, be found deeply embedded in the nap of the 
fabric comprises particles of relatively large siie and of 
appreciable mass or weight as compared to the light surface 
dirt. By the instant method of cleaning, the floor! covering 
is raised from the floor because of the pressure difference 
due to the lowered pressure created in the deader nozzle 
intake and as the wheels are set away from the [intake so 
that the fabric is free to rise, it will be elevated and 
122 held suspended against the intake mouth hnd main¬ 
tained spaced from the floor. In order that the 
fabric will be properly positioned with respect to the beater 
members, guard fingers are arranged in the intake mouth 
insuring that at all times the fabric will be most advan¬ 
tageously positioned with respect to the beater members. 

Since the removal of the embedded grit is dependent on 
inertia, which method is practical because of the appre¬ 
ciable weight of the individual particles, it will be clearly 
apparent that the fabric must be struck a sharp blow and 
'that 'the sharper the blow within allowable limits the 
greater the inertial effect on the particles. With the con¬ 
struction shown as each beater member contacts {he fabric, 

7 
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a sharp positive blow is delivered thereto which forcibly 
drives the fabric away at that point and which because of 
the inertia rest of the grit particles, or their tendency to 
remain in their state of rest, raises them from their deeply 
embedded positions in the fabric. Also as the fabric re¬ 
turns to its original position, the particles then have an 
inertia or resistance to change in condition of state of mo¬ 
tion which when the carpet is arrested on its return move¬ 
ment will cause the grit particles to be removed from their 
deep embedment in the fabric. 

From the matter just discussed it is thought that it 
should be clearly apparent that pivoted or flexible beater 
members such as shown by Dolph and Hutchinson will not 
have a regular orbit of travel, but will, on contact with the 
fabric give and thus the fabric will not be sharply and posi¬ 
tively vibrated which sharp and positive vibration is the 
basis of this disclosed method of cleaning and on which 
sharp and positive vibrational movement of the fab- 
123 ric depends the inertia forces tending to release the 
deeply embedded grit from its embedded position 
raising it to the surface of the fabric where the air current 
created in the cleaner may carry it away. 

Blake cited appears to be the only inventor which has 
even so much as suggested the use of rigid beater members 
but it cannot be seen 'wherein there is in either the Blake or 
Hoover patent a suggestion of the combination of the 
structures into an operable whole to accomplish applicant’s 
result. Blake discloses his beater members as extending 
from the ends to the center of the nozzle and as individual 
elements parallel to the axis of rotation. He does not sug¬ 
gest in any way the' use of or necessity for guard members 
and his construction is no advance in the art and does not 
accomplish any useful function. One very essential ele¬ 
ment of this method of cleaning, by the use of rigid beaters 
is that the fabric be sharply or quickly driven away from 
the nozzle and that it be sharply stopped on its return to 
original position as it is thus that the inertia forces acting 
on the grit particles are most effectively utilized. 

In the Blake patent only half of the available cleaning ef¬ 
fect is utilized, there being no sharp stop of the fabric mo¬ 
tion on its return toward the nozzle, further, the fabric is 
not definitely positioned relatively to the beater since 
various fabrics will be drawn into the nozzle opening more 
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or less due to the pressure difference, depending on the 
flexibility and weight of the fabric. In this patent ialso, the 
load on the driving mechanism is very irregular ajid inter¬ 
mittent and would, as shown, impose on each revolution 
of the beater rotor four periods of heavy load having inter¬ 
posed between each heavy load period a light load period. 
Further, the straight beater members impose only 

124 a blow along the length of the beater while in ap¬ 
plicant’s structure a sharp initial impact | is given 

when a beater contacts the fabric which not only teats the 
fabric at that point but also tends to assist the lasjt preced¬ 
ing contacted portion to be further depressed anfl assists 
the next succeeding contacted portion by carrying the con¬ 
tacting wave theretoward. By the construction shown the 
load on the driving mechanism is substantially uniform be¬ 
cause of the spiral arrangement of the beater members. 

From the above it should be quite evident thatj there is 
no suggestion that the constructions of the Hobver and 
Blake patents may be successfully combined, that an at¬ 
tempted combination would not be operative because of 
interference between the Hoover guard fingers and the 
Blake beaters and that further, could these constructions 
be in some way combined, applicant’s result could not be 
achieved since because of the straight Blake beater mem¬ 
bers, applicant’s beater action would not even be approxi¬ 
mated and the load conditions on the driving mechanism 
would be exceedingly poor because of the rapid variations 
therein from substantially no load to full load, without any 
intervening period of building up or dropping off of the 
load. 

As previously fully stated, it cannot be seen nc(r under¬ 
stood wherein there can be evolved from the references 
cited a valid combination on which to base a rejection of 
the claims of the application and the Examiner is! respect¬ 
fully requested to give serious consideration to all matters 
discussed in this amendment. 

125 In view of the above remarks, withdrawal of the 
references cited in rejection of the claims aijid allow¬ 
ance thereof is believed to be in order. 

Respectfully, 

CHARLES E. LUCKte, 

By H. S. DEMAREE, 

Attorney .! 
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126 Letterhead omitted. 

Paper No. 8. 

Div. 27, Room 214. 

Applicant: Charles E. Lucke. Ser. No. 596,185. Filed 
Oct. 23, 1922. For Suction Cleaners. 

1 Mailed Dec. 17,1925. 

Harry S. Demaree, 

1411 Railway Exchange, 

Chicago, Ill.: 

Response to the letter filed Nov. 27, 1925. 

Action on the claims is repeated as given in the last office 
letter. The beaters shown in Hutchinson and Dolph, of 
record, are essentially like those shown in applicant’s Figs. 
3 and 6, and they are believed to be the substantial equiva¬ 
lents of the rigid beater illustrated in Fig. 4 and set out in 
the claims. These changes in claim 1 are suggested; lines 
6 and 7, omit “for suspending * * * fingers and”; 

line 8, insert —to be cleaned— after “object” and insert 
—and thereby suspending it against the fingers— after 
“casing”. Similar corrections should be made in claim 2. 

This case is special under Order #2210, June 28, 1915, 
and prompt response to office actions is requested. 

L. S. ANDERSON, 

Exammer . 

WNC. 


127 Mail Room, U. S. Patent Office, Dec. 17,1926. 
Patent Office, Division XXVII, Dec. 18, 1926. 

Dec. 17,1926. 

In the United States Patent Office. 

Div. 27, Rm. 214, Case 75. 

#9, Amdt. C . 

Charles E. Lucke. Suction Cleaners. Serial 596,185. 

Filed 10/23/22. 
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“C.” 

I 

1407 Railway Exchange, 
Chicago, Illinois, December 151, 1926. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir : ! 

Responsive to Office Action, Paper No. 8, dates December 
17,1925, kindly amend as follows: j 

In claim 1, lines 6 and 7, cancel “for suspending the ob¬ 
ject to be cleaned against the guard fingers and”, j Line 8, 
after ‘ 4 object ’ ’, insert —to be cleaned—; and after ‘ \ casing” 
insert —thereby suspending it against the fingers--. 

Claim 2, lines 7 and 8, cancel “for suspending the object 
to be cleaned against the suction mouth and the ggard fin¬ 
gers and”; line 9 after “object” insert —to be cleaned—, 
and after “casing” insert —and thereby suspending it 
against the fingers and the suction mouth—. 

Add the following claim: 

128 Per D. 


C'. 3. A suction cleaner comprising a suction creating 

[C 1 .]* device, a prime mover operatively connected to said 
suction creating device, a suction chamber connected 
with said suction creating device and having a suc¬ 
tion mouth supported a substantial distance above 
the object to be cleaned and in approximate paral¬ 
lelism thereto, a rotatable member mounted in said 
suction mouth and operatively connected yrith said 
prime mover, said rotatable member being provided 
with rigid projections arranged at an ang^e to the 
axis of said rotatable member and extending from 
said rotatable member a sufficient distance to allow 
the free ends thereof when in their lowerrgost posi¬ 
tion to project below the plane defined by the suction 
mouth. 


[Matter enclosed between rules erased in copy.] 

[•Words and figures enclosed in brackets erased in copy.] 



96 


C. E. LUCRE ET AL. VS. T. E. ROBERTSON. 


Remarks. 

Applicant respectfully insists that the Examiner is in 
error in holding that the beaters shown in Hutchinson and 
in Dolph of record are essentially like those disclosed in the 
present application and set forth in the claims presented 
therein. In neither are the beating elements rigid with 
respect to the rotating member on which they are mounted, 
and, furthermore, in neither of them could they be made to 
function if they were made rigid due to the fact that in each 
case no provision is made for holding the object to be 
cleaned in suspension. 

Your applicant insists that the Examiner’s action in pick¬ 
ing features from three or more distinct and vaguely related 
patents in order to reject the claims presented herein 
129 is not tenable or warranted. The invention set 
forth in the claims presented herewith has proven to 
be a decided advance in the art and it is urged that applicant 
is fully deserving of protection. Applicant alone has pro¬ 
duced a construction of decidedly superior merit and one 
which is not anticipated by the references of record which 
merely vaguely hint at portions of the invention and in no 
case approach it. It remained for the applicant to disclose 
the features and combinations which have resulted in the 
present meritorious invention. 

Reconsideration of claims 1 and 2 which have been 
amended as suggested by Examiner, is requested, together 
wdth careful consideration of claim 3 just presented. It is 
urged that each of these claims are allowable to the appli¬ 
cant over the prior art and Examiner is requested to con¬ 
sider once more the arguments presented in applicant’s 
action dated November 24, 1925. 

Respectfully submitted, 

CHARLES E. LUCRE, 
By H. S. DEMAREE, 

Attorney. 
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130 


Letterhead omitted. 


Paper No. 10. 

Div. 27, Room 214. I 

Applicant: Charles E. Lucke. Ser. No. 596,185. Filed 
Oct. 23, 1922. For Suction Cleaners. 


Harry S. Demaree, 

#1411 Railway Exchange, 
Chicago, Ills.: 


Dec. 2p, 1926. 


In response to amendment of Dec. 17, 1926. 

Claims 1 and 2 are again rejected on Hoover, 1,(247,837 in 
view of either Hutchinson or Dolph, all of recorjl, for the 
reasons stated in the office letters of Nov. 3, 1925, and Dec. 
17, 1925. Claim 2 is rejected, also, as not patenljable over 
Hoover, 1,364,554, in view of either Hoover 1,^24,195 or 
Hoover 1,247,837, of record, each of the two lattei* showing 
guard fingers. Hoover, 1,364,554, describes aijid claims 
“ means * * * for simultaneously brushing and beat¬ 

ing each portion of the floor covering” (see clainl 2). The 
beaters are therefore the members C and they are “rigidly 
mounted ’ ’, and no invention would be involved in providing 
guard fingers for the device disclosed in this pateikt. 

Claim 3 is rejected on Blake especially in viiw of the 
Hoover, 1,364,554, of record, showing “beating” members 
extending through the “plane defined by the suction 
mouth”. | 

Since it is evident that an issue has been reached, and in 
accordance with ex parte Miller, 1909, C. D., 23, tfiis action 
is herebv made final. 

L. S. ANDERS(j)N, 

Examiner. 

WNC :H. - 


7—5663a 
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131 Application Div., U. S. Patent Office, Dec. 14, 1927. 
Patent Office, Division XXVII, Dec. 15, 1927. 

In the United States Patent Office. 

Div. 27, Em. 214. 

Inventor: Charles E. Lucke. Title: Suction Cleaners. 
Serial No. 596,185. Filed Oct. 23, 1922. 

Associate Power of Attorney. 

To the Commissioner of Patents, 

Washington, D. C. 

Sir: 

Please recognize William S. Hodges, Registration No. 
465, of Washington Loan & Trust Building, Washington, 
D. C., as my associate attorney in the above entitled appli¬ 
cation, hereby revoking all prior associate powers of at¬ 
torney. 

Respectfully, 

I HARRY S. DEMAREE, 

Attorney. 

Chicago, Illinois, Dated Dec. 12, 1927. 

132 Mail Room, U. S. Patent Office, Dec. 14, 1927. 
Patent Office, Division XXVII, Dec. 17,1927. 

In the United States Patent Office 

Div. 27, Room 214. 

[.Proposed Amendt.]* #12, D. 

In re Application of Charles E. Lucke. Serial No. 596,185. 
Filed Oct. 23, 1922. For Suction Cleaners. 

12/12/27. 

Hon. Commissioner of Patents, 

Present. 

Sm: 

Responding to Office Letter of December 23,1926, amend¬ 
ment is hereby made as follows: 


[♦Words and figures enclosed in brackets erased in copy.] 
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I 

Cancel the claims and insert: 

i 

D'. 4. In a suction cleaner, a casing provided with a 

suction mouth, means supporting the casing with 
the plane of the suction mouth a substantial dis¬ 
tance above the plane normally occupied by the 
object to be cleaned, a series of spaced apart guard 
fingers carried by the casing and extending across 
the suction mouth, means for moving a j current of 
air past the object to be cleaned and through the 
casing so as to lift said object and suspend it 
against said fingers, a member rotatabljp mounted 
in the casing and provided with rigid boater mem¬ 
bers having curved surfaces positioned to contact 
with said object, the beaters being} helically 
mounted on the rotatable member and arranged in 
a series extending from one end of sai(ji rotatable 
member to the other, said bearers being 
133 rigidly secured to the rotatable mjember and 
having orbits of travel extending! below the 
plane occupied by the object to be cleaned while 
suspended against said fingers, by not extending to 
the plane in which said object normally tests when 
not supended, and means rotating thd rotatable 
member. 

5. A suction cleaner comprising a casing pro¬ 
vided with a downwardly facing suctijon mouth, 
means for supporting the casing upon the surface 
of an object to be cleaned, with the suctipn mouth a 
substantial distance above the normal pl^ne of said 
surface, a series of guard fingers carried by the 
casing and extending across the suction mouth in 
substantially the same plane, means for moving a 
current of air past the object to be cleaned and 
through the casing so as to lift a portion of said 
article and suspend it against said guard fingers 
and the suction mouth, a member rotatably mounted 
in said casing and provided with a series of rigidly 
mounted beater elements extending through the 
spaces between adjacent guard fingers and below 
the plane defimed by them, but not to the [plane nor¬ 
mally occupied by the object to be cleaned when not 
suspended, and means for rotating the njiember. 




iOO C. E. LUCRE ET aL. VS. T. E. ROBERTSON". 

6. A suction cleaner comprising a suction creat¬ 
ing device, a prime mover operatively connected to 
said suction creating device, a suction chamber con¬ 
nected with said suction creating device and having 
a suction mouth supported a substantial distance 
above the plane normally occupied by the object to 
be cleaned and in approximate parallelism 
134 thereto, a rotatable member mounted in said 
suction mouth and operatively connected with 
said prime mover, said rotatable member being pro¬ 
vided with rigid projections arranged at an angle to 
the axes of said rotatable member, each projection 
being of a length to cause it to extend from said 
rotatable member a sufficient distance to allow the 
free ends thereof while in their lower-most positions 
to project below the plane defined by the suction 
mouth, but shorter in length than the distance be¬ 
tween said rotatable member and the plane in which 
the object to be cleaned normally rests. 

Remarks. 

The Examiner is requested to enter the above claims for 
the purposes of appeal, because said claims present the 
subject matter at issue in better form for appeal. 

In connection with these claims, it is submitted that the 
flexible bristles of the Hoover patent No. 1,247,837 do not 
suggest any solution by which the thumping of a rigid 
beater is to be eliminated. The same is true of all of the 
other Hoover patents because they each disclose flexible 
bristles. And anv beating action which is obtained bv the 
Hoover patent 1,364,554 is obtained with flexible bristles 
alone. 

The claims as now drawn, bring out the structure by 
which portions of the carpet are raised above the plane in 
which it normally rests, and the raised portions are sub¬ 
jected to the action of rigid beaters, the ends of 
135 which extend below the plane at which the raised por¬ 
tions are supported but will not reach the plane in 
which the carpet is normally supported. Therefore, an 
effective beating action is obtained by means of rigid 
beaters which cannot come in contact with the floor. If 
rigid beaters should come into contact with the floor, two 
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serious results will follow. The first, will be the thumping of 
the beaters each time they strike the floor or th^ rug inter- 
posed between the beaters and the floor; and second, if the 
rotary member is carried by rigidly supported bearings, the 
bodv of the cleaner will be constantly elevated fitom the rug 
or carpet each time one of said beaters comes in cpntact with 
the rug. 

As above stated, the flexible bristles of the Hoover patent 
do not point to any solution of the problems involved. In 
the Dolph patent, the beater is not rigid, but is free to 
swing to and below the plane in which the carpet normally 
rests. Thus, by employing a non-rigid beater Dolph over¬ 
comes the second objection above pointed out, but he does 
not overcome the thumping which is bound to loccur each 
time one of his beaters comes in contact with the rug. The 
same remarks apply with equal force to the patent to 
Hutchinson. Therefore, the claims as now presented in¬ 
volve something more than the combination of the Hoover 
structures with either Dolph or Hutchinson. 

136 The patent to Blake discloses rigid beatjers, but as 
clearly appears from Figure 2 of the drawing, the 
ends of the beaters project into the mouth 7 to a position 
that will compel them to contact with the carpet or rug in 
the plane normally occupied by it. As a matter of fact, the 
beaters of Blake, as shown, would be of littl^ value as 
beaters because they would merely rub against the top 
surface of the rug or carpet without any beating jaction. If 
they were made long enough to beat the carpet, the two 
objections above pointed out would be encountered, namely, 
a very decided thumping noise and the periodic lifting of 
the sweeper casing. 

Applicant has solved these problems by a structure in 
which the beaters while extending through the suction 
mouth are not long enough to reach the floor, an<fl as a con¬ 
sequence, when the carpet is lifted, as it is in the! operation 
of applicant’s device, the carpet receives a thorough beat¬ 
ing while raised from the floor. 

Very respectfully, 

H. S. DEMARpE, 

Attorney. 
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137 Mail Room, U. S. Patent Office, Dec. 14,1927. 
Patent Office, Division XXVII, Dec. 17,1927. 

#13. 

In the United States Patent Office. 

Div. 27, Room 214. 

In re Application of Charles E. Lucke. Serial No. 596,185. 
Filed Oct. 23, 1922. For Suction Cleaners. 

12/12/27. 


Appeal. 

Hon. Commissioner of Patents, 
Present. 


Sir: 

Applicant hereby appeals to the Board of Appeals from 
the action of the Primary Examiner, dated December 23, 
1926, in finally rejecting the claims. 

The grounds upon which appeal is taken are: 

1. The Examiner erred in rejecting claims 1 and 2 on the 
patent to Hoover No. 1,247,837 in view of the patents to 
Hutchinson No. 813,557 and Dolph, Reissue No. 11,541. 

2. The Examiner erred in rejecting claim 2 as not patent- 
able over Hoover 1,364,554 in view of either Hoover 1,324,195 
or Hoover 1,247,837. 

3. The Examiner erred in rejecting claim 3 on the patent 
to Blake No. 1,207,480 in view- of Hoover No. 1,364,554. 

4. The Examiner erred in refusing to allow the rejected 

claims. 

138 5. The Examiner erred in refusing to allow any 

claim to the subject matter involved in this applica¬ 
tion. 

6. The Examiner erred in finally rejecting the case. 

An oral hearing is requested. 

Verv respectfully, 

H. S. DEMAREE, 

Attorney. 
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139 Department of Commerce, United States Patent Office, 

Washington. 

December 1£, 1927. 

H. S. Demaree, 

The Hoover Co., • ! 

1407 Railway Exchange Bldg., 

Chicago, Illinois. 

Dear Sir : j 

Receipt is acknowledged of the appeal of C. E. Lucke, 
S. N. 596,185. j 

You failed to enclose a check for $15.00 which is due not 
later than December 23, 1927. ! 

Respectfully 

J. A. BREARL^Y, 

RCL. Chief, Clerk. 

I 

140 Printed letterhead omitted. 

$15 rec’d, Dec. 16,1927. C. C. U. S. Pat. Office. 

Patent Office, Division XXVII, Dec. 17, 1927. | 

i 

December l|4,1927. 


Hon. Commissioner of Patents, 

Washington, D. C. 

Re Our Case 75. Serial No. 596,185. Inventor: Charles E. 

Lucke. For Suction Cleaners. 

Sir: 

We herewith enclose our check in the amount of $15.00 to 
cover the cost of appeal fee, the appeal being sent together 
with an amendment under date of the 12th. Regretting the 
inconvenience, if any, we remain, 

Respectfully, 

THE HOOVER COMPANY. 
LUCILLE SEABROOK, 

Patent Department. 

LBS/P. f [ 

Enclosure. / I 
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141 Paper No. 14. 

In the United States Patent Office. 

Before the Board of Appeals. 

In re Application of Charles E. Lucke. Serial No. 596,185. 

Filed Oct. 23, 1922. For Suction Cleaners. 

Examiner’s Statement. 

Mailed Jan. 9, 1928. 

This is an appeal from a final rejection of all of the 
claims in this case, of which claim 5 will serve as an ex¬ 
ample : 

Claim 5. A suction cleaner comprising a casing provided 
with a downwardly facing suction mouth, means for sup¬ 
porting the casing upon the surface of an object to be 
cleaned, with the suction mouth a substantial distance 
above the normal plane of said surface, a series of guard 
fingers carried by the casing and extending across the 
suction mouth in substantially the same plane, means for 
moving a current of air past the object to be cleaned and 
through the casing so as to lift a portion of said article 
and suspend it against said guard fingers and the suction 
mouth, a member rotatably mounted in said casing and 
provided with a series of rigidly mounted beater elements 
extending through the spaces between adjacent guard fin¬ 
gers and below the plane definzed by them, but not to the 
plane normally occupied by the object to be cleaned when 
not suspended, and means for rotating the member. 

The claims (in paper No. 12) are new claims admitted 
in lieu of those finally rejected, under the last clause of 
rule 68. 

The following patents are relied upon to anticipate the 
claims: 

Dolpli, Reissue, 11,541, May 26, 1896, 

Hutchison, 813,557, Feb. 27, 1906, 

Blake, 1,207,480, Dec. 5, 1916, 

Hoover, 1,247,837, Nov. 27, 1917, and 
Hoover, 1,364,554, Jan. 4, 1921. 

The device is a suction carpet cleaner of the type in 
which a suction nozzle or casing is provided with means for 
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beating the carpet to loosen the dust so that it mjay be more 
effectively drawn up by an induced air currentj The suc¬ 
tion mouth 16 is provided with guard fingers |48 to limit 
the movement of the carpet drawn up by the ^ir current. 
A tube 27 rotatably mounted in the nozzle carries a single 
spiral row of rigid pins 30, rigidly fixed to tjie tube 27 
and terminating in balls 31. These balls in tfieir revolu¬ 
tion extend slightly below the fingers 48 and thus strike 
the carpet suspended against the fingers. 

Of the reference patents those to Hoove^ and Blake 
142 disclose rotary beaters for beating the carpet drawn 
up by an air current, Hoover using a spiral brush 
for this purpose. In patent No. 1,247,837 are phown sub¬ 
stantially all of the elements of the claims, and the only 
features of difference are in the character of the! respective 
beaters. Hoover’s beating tufts are mounted in substan¬ 
tially the same way as applicant’s beaters. Dolph shows 
rigid beaters, but not rigidly mounted. Hutchison shows 
beaters made partially rigid by springs 11 (see Fig. 8). 
Blake shows rigid beaters 15, 16 rigidly mounted. 

Applicant shows in Figs. 3 and 6, if not in Fi^s. 5 and 7, 
modifications of his beaters which are not rigid por rigidly 
mounted. In view of this and of the constructions in the 
other patents to which attention has been called, it is not 
seen that the claims cover anything patentable oyer Hoover 
1,247,837 in view of the various specific feature^ shown in 
the other patents. It is thought Hutchison’s dr Dolph’s 
beaters are full equivalents of applicant’s. 

Respectfully submitted, 

L. S. ANDERSON, 
Examiner f 

LSA/bms. 


Div. 27. 


143 


Appeal No. 1254, Paper No. 15. 


Department of Commerce, United States Patent Office, 

Washington. 

Notice of Hearing. J 

January gl, 1928. 

Sir: | 

The case of Charles E. Lucke, Serial No. 5^6,185, will 
be heard by the Board of Appeals on the 1st qay of Oc¬ 
tober, 1928. 
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The hearings will commence at one o’clock and as soon 
as the argument in one case is concluded the succeeding 
case will be taken up. 

If any party, or his attorney, shall not appear when the 
case is called, his right to an oral hearing will be regarded 
as waived. 

The time allowed for arguments is as follows: 

Ex parte cases, thirty minutes; 

Inter partes appeals final hearing, one hour each side. 
By special leave, obtained before the argument is com¬ 
menced, the time may be extended. 

The appellant shall have the right to open and conclude 
in inter partes cases, and in such cases a full and fair 
opening must be made. 

Briefs in inter partes appeals must be filed in accordance 
with the provisions of Rules 144 and 163. 

Respectfully, 

THOMAS E. ROBERTSON, 

Commissioner of Patents. 

To Mr. Wm. S. Hodges, Wash. Loan & Trust Bldg., 
Washington, D. C. 

144 Board of Appeals, U. S. Patent Office, Oct. 1, 1928. 

Appeal No. 1254, Paper No. 16. 

Brief. 

In the United States Patent Office. 

Div. 27, Room 214. 

In re Application of Charles E. Lucke. Serial No. 596,185. 
Filed Oct. 23, 1922. For Suction Cleaners. 

Brief . 

Hon. Commissioner of Patents, 

Present. 


Sir: 

This is an appeal from the action of the Primary Ex¬ 
aminer in finally rejecting the claims. 
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• The Problem. 

j 

The invention pertains to the vacuum or suctio^i cleaner 
art, and is a new and useful means constructed and jarranged 
to deliver relatively powerful positive blows to the object 
being cleaned, such as a rug for instance, so as to loosen and 
dislodge particles of dirt which ordinarily would not be 
taken up by the air stream created by the suction impeller. 

Experience has demonstrated that the dirt which ordi¬ 
narily accumulates in a rug or carpet is usually forced be¬ 
low the pile, and well into the woven body of tjie fabric, 
and that it becomes so tightly lodged and caked, ^s well as 
overlapped by and entangled within the pile, thatj the ordi¬ 
nary suction method will not dislodge it. 

145 In the operation of suction cleaners which rely 
solely upon mere suction without agitation |for clean¬ 
ing, the fibers of the floor covering will not become sepa¬ 
rated sufficiently to permit of ready removal of the dirt 
particles, nor is the suction sufficient to break up j the hard¬ 
ened cake-like masses, or to disentangle and remoye the em¬ 
bedded particles. Therefore, it is very important in se¬ 
curing effective cleansing by the suction method, that some 
means be provided for beating and loosening the dirt par¬ 
ticles, so that they may be taken up into the air stream cre¬ 
ated by the suction rotor. 

Appellant attaches to this brief and makes part thereof, a 
pamphlet published by his assignee which graphically illus¬ 
trates the effect of agitation by beating, in connection with 
suction cleaner operation. Attention is particularly invited 
to pages 5 and 11 to 18, both inclusive. In these tests cleaner 
A was an ordinary suction device and cleaner B >vas a suc¬ 
tion device equipped with a brush. Cleaner C \^as a suc¬ 
tion cleaner of same type as A. The charts and photo¬ 
graphs clearly illustrate the difference in cleaning action. 

Although an effective beating action will result in agi¬ 
tating the rug or carpet to break, shake up and loosen the 
dirt particles, so that the suction will pick it up, the problem 
is not solved by merely providing a beating means. In 
other words, it is not only important that the rug or carpet 
be beaten, but the problem is complicated because it is ab¬ 
solutely essential that this function be accomplished with¬ 
out annoying and disagreeable thumping noises ifi the oper- 
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ation of the device, and without undue and dangerous vibra¬ 
tions and shocks applied to the apparatus. 

The present invention is designed to meet all the beat¬ 
ing requirements without the objectionable features re¬ 
ferred to. In other words, the invention provides for 

146 so constructing and arranging the beaters that they 
cannot strike against the floor. Thus, the production 

of annoying noises or thumps is avoided. Said beaters are 
also so constructed and arranged that as they perform their 
beating functions, the sweeper casing is not repeatedly ele¬ 
vated and dropped, which is the inevitable result if rigid 
beaters are carried on a rotatable support, and allowed to 
strike against the floor as the carrier rotates. 

Appellant’s Application. 

As illustrated in the drawing, the invention here involved 
is applied to a well known type of suction cleaner. Although 
it is not limited in its application to this precise construc¬ 
tion. But for purposes of illustration the suction cleaner 
is shown as constructed with an aluminum casting 10, to 
which is pivotally secured an operating handle 11. In said 
casting 10 is formed the usual fan chamber 12, having an 
outlet 13 adapted to be connected with a suitable dust col¬ 
lecting bag (not shown). Said fan chamber is also provided 
with an inlet opening 14, which connects with a suction 
chamber 15 extending to the front of the casting and formed 
with a downwardlv facing suction mouth 16 provided with 
lips 17. 

Mounted on the casting is an electric motor 18, the shaft 
19 of which carries the fan rotor 20 and the pulley 21. The 
rear of the casting is supported by means of a vertically ad¬ 
justable wheel 22, and the front is supported by means of 
rotatablv mounted carrier wheels 23. 

Directly above the open mouth 16 of the suction chamber 
is mounted a shaft 26, upon which is rotatably mounted a 
hollow tube 27 forming the body of the beating rotor, which 
constitutes the basis of novelty in this case. This rotor 
body is provided intermediate between its ends with a pulley 
28 which is connected to the pulley 21 on the motor shaft 
by means of a belt 29. 

147 In the embodiment of the invention illustrated by 
Figures 1 and 2, the rotor body is provided with a 

single helical row of beaters, each beater consisting of a 
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rigid pin 30 firmly fixed in the rotor body and extending 
radially therefrom. The free end of each pin is provided 
with a ball 31 which constitutes a striking head. These 
balls or heads are preferably composed of a hard smooth 
material, which will slide over the common typefe of floor 
coverings with a minimum of friction, and which will not 
rust or corrode or in any manner stain the floor coverings 
acted upon. 

In the other figures, 3 to 7 both inclusive, are illustrated 
alternate forms of beater elements which may be mounted 
on the rotor body 27 in lieu of the pins 30 of Fighre 3. In 
the form illustrated in Figure 3, the ball 32 is attached to 
the rotor body by means of a flexible chain. This form ap¬ 
proximates the action of a rigid beater, and for all practical 
purposes may be considered as having a fixed orbit of 
travel. 

The form illustrated in Figure 4 consists of a rigid pin 
34 provided with a rounded end 35. Figure 5 illustrates a 
modification consisting of a forked bracket 36 having arms 
37 between which a roller 38 is rotatably mounted! Figure 
6 illustrates a form in which the beating head consists of a 
ball 40, rotatably mounted in a triangularly shaped link 41 
which is pivotally connected to the rotor body. Figure 7 
illustrates a modification consisting of a ball 45 acting as a 
beater head, said ball being rotatably mounted inj the cup¬ 
shaped end 46 of the pin 47. 

148 It will be noted that in all of the forms of beater 
pins illustrated in the drawing, said beating elements 
have a fixed or substantially fixed orbit of travel. 

In practice, it is important that the object being cleaned 
such for instance, as a rug or carpet, be raised from the 
floor so that it will be able to vibrate freely, since the ham¬ 
mering action which would ensue if the object weiie rigidly 
supported, would be exceedingly injurious both to the ob¬ 
ject being cleaned and to the machine. 

And further, unless the carpet or rug is lifted the beating 
elements would strike against the floor, and produce a very 
objectionable and annoying thumping of the beaters each 
time they strike the floor, or strike the rug interposed be¬ 
tween the beaters and the floor. Also, the body of the 
cleaner would constantly be elevated from the rug or car¬ 
pet each time one of said beaters comes in contact with the 
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rug, and the body subsequently dropped as the cleaner 
travels, thus, resulting in a very undesirable and injurious 
jar to the sweeper. 

For purposes of illustration, the open suction mouth of 
the casting 10 is shown as covered by a series of guard 
fingers 48. In addition to the function of preventing the 
picking up of large objects which might be detrimental to 
the machine, these fingers also limit the extent to which the 
floor covering being cleaned is drawn upwardly under the 
influence of the suction produced by the rotor 20, and also 
prevents the rug from being drawn into the suction mouth. 

It is to be understood, however, that the same results 
may be accomplished in other ways. For instance, by in¬ 
creasing the diameter of the roller which carries the beat¬ 
ers, the upward movement of the carpet will be limited so 
as to prevent the carpet from being drawn into the nozzle. 

149 The Issue. 

The Examiner in his answer to the appeal has selected 
claim 5 as a typical claim and appellant is content to accept 
said claim for discussion, it being of course understood that 
in doing so appellant does not waive the appeal with regard 
to the other claims. 

Claim 5 reads as follows: 

A suction cleaner comprising a casing provided with a 
downwardly facing suction mouth, means for supporting 
the casing upon the surface of an object to be cleaned, with 
the suction mouth a substantial distance above the normal 
plane of said surface, a series of guard fingers carried by 
the casing and extending across the suction mouth in sub¬ 
stantially the same plane, means for moving a current of 
air past the object to be cleaned and through the casing so 
as to lift a portion of said article and suspend it against 
said guard fingers and the suction mouth, a member ro¬ 
tatably mounted in said casing and provided with a series 
of rigidly mounted beater elements extending through the 
spaces between adjacent guard fingers and below the plane 
defined by them, but not to the plane normally occupied by 
the object to be cleaned when not suspended, and means for 
rotating the member. 
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The following patents are relied upon by the [Examiner 
as anticipating the claims: 

Dolph, Reissue, 11,541, May 26, 1896. i 
Hutchison, 813,557, Feb. 27, 1906. 

Blake, 1,207,480, Dec. 5,1916. 

Hoover, 1,247,837, Nov. 27, 1917. 

Hoover, 1,364,554, Jan. 4,1921. 

Argument. 

I 

The position of the Examiner as summed up in his an¬ 
swer to the appeal, appears to be that the patent of Hoover 
1,247,837 shows 4 4 substantially all of the elements of the 
claims, and the only features of difference are in the char¬ 
acter of the respective beaters”. 

150 By this admission of a difference in the character 
of the respective beaters, the Examiner Ivys tacitly 
admitted his error in ref using to allow the claims. 

For instance, the patent to Hoover 1,247,837 discloses a 
sweeper in which bristles are employed to produce an en¬ 
tirely different action from that contemplated by the beaters 
of the invention now before the board. 

On page 1 of the Hoover specification, commencing at line 
16, appears the following: 

“One object of my invention is to provide an arrange¬ 
ment which will effectually prevent entangling within the 
suction nozzle of the fringes and edges of carpets, irugs, and 
the like, while permitting the introduction into tbe nozzle 
of paper, matches and scraps”. (Italics ours). 

i 

Thus, instead of seeking a beating action, the object of 
Hoover appears to be to prevent the edges and fringes of 
carpets from becoming entangled with the suction nozzle. 
Just what this means will be readily appreciated by anyone 
who has ever attempted to clean a carpet or rug with a suc¬ 
tion cleaner. It is a very common experience that if the 
rug or carpet is not firmly fastened, the suction noizle while 
positioned over the edge of the carpet, will raise said edge, 
and if there is fringe will draw said fringe into the suction 
nozzle so that it will become entangled. Therefore, it ap¬ 
pears from the Hoover specification that his object is to 
prevent entangling of the fringe and edge of the rug and 
not to produce a beating action. 
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The operation of the bristles or brush is given on page 1, 
commencing at line 44 as follows: 

“It will be noted that the bristles of the brush extend a 
short distance below the plane of the nozzle, so that when 
the suction draws the carpet or other material to be cleaned 
up against the nozzle, the brush will be able to strike it, 
brush it, and vibrate it.” 

151 While there is a reference to vibrating the carpet, 
it is perfectly obvious that a brush constructed as 

disclosed in the patent, i. e. one provided with relatively 
long elastic bristles, cannot have the function of positively 
beating and knocking, which are the functions accomplished 
by the ends of the beaters of appellant’s construction. 
This fact is clearlv demonstrated bv the tests discussed in 
the attached pamphlet. If the bristles are shortened to 
produce a stiller brush, the shorter bristles will increase 
the wear upon the,carpet. Therefore, a brush does not 
serve the purpose. 

In view of the above therefore, the Examiner is ivrong 
in his premise that the Hoover patent shows substantially 
all of the elements of the claims. It clearly does not dis¬ 
close a member rotatably mounted in the casing and pro¬ 
vided with a series of rigidly mounted beater elements as 
called for in the typical claim 5. Or the helically arranged 
rigidly secured beater elements of claim 4, or the rigid pro¬ 
jections of claim 6. 

The Examiner states, however, that the patent to Blake, 
1,207,480 discloses rotary beaters for beating the carpet. 
The blades 17 of the Blake patent, however, do not perform 
the functions or anwer the structure of appellant’s series 
of beaters helically arranged on the rotatable member as 
called for in claim 4, nor do they stop short of the plane 
normally occupied by the object to be cleaned as called for 
in claims 5 and 6. Aside from the fact that the Blake pat¬ 
ent discloses an inoperative structure because his blades 
will strike against the edges of the suction opening, Blake 
apparently realizes that there will be more or less thump¬ 
ing by the blades during rotation, and he attempts to mini¬ 
mize this by mounting them upon an elastic shaft as 

152 pointed out on page 2. In the proportions shown in 
the drawings* the carrying wheels are so positioned 
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that they would sink in the pile of a carpet and jthus bring 
the blades low enough to strike the floor. 

Nor would a change in the size of the suctibn opening 
help with respect to the question of inoperativene^s, because 
the slightest increase in the size of the opening correspond¬ 
ingly increases the area of the applied suction, ^ith a con¬ 
sequent increased drag upon the cleaner. In other words, 
much greater force will be required to propel it and the 
drag may easily be sufficient to absolutely prevent propul¬ 
sion of the cleaner. 

In fact, the Blake construction is open to the ^ery objec¬ 
tion which has been pointed out by appellant oni page 5 of 
his specification, last paragraph. That is, the rigid beaters 
of the Blake patent coming in contact with the floor will not 
only cause a very annoying thumping each time they strike 
the floor or the rug interposed between them an$ the floor, 
but the body of the cleaner will be constantly elevated and 
dropped during the operation of the cleaner. (That is, it 
will be raised and dropped each time one of s^id beaters 
comes in contact with the rug, thereby bringing very in¬ 
jurious shocks upon the entire mechanism. 

In the Dolph patent the beaters are not rigip, but are 
free to swing to and below the plane in which jthe carpet 
normally rests. Although, the non-rigid beatei) of Dolph 
does not produce the objectionable raising and lowering of 
the apparatus as in the Blake structure, it does\ not avoid 
the thumping action which is bound to occur each time one 
of his beaters comes in contact with the rug or floor. 
153 The same remarks apply with equal fcjrce to the 
beaters of Hutchison. In this connection, the Ex¬ 
aminer refers to Hutchison’s beaters as “partially rigid”. 
His authority for any such expression is not understood be¬ 
cause an article must be rigid or non-rigid. It is impossible 
for it to be partically rigid. 

The fact is, Hutchison discloses a flexibly connected 
beater, as clearly pointed out at page 1 of his specification, 
lines 67 to 71 both inclusive. But irrespective (ff whether 
the Hutchison beater is flexible or rigid, the faqt remains 
that his beater is open to the same objection, i. e. thumping, 
as pointed out in connection with the patent to D^>lph. 


8—5663a 
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Aside from the foregoing, neither the patent to Hutchi¬ 
son nor that to Dolph is for a suction cleaner. In fact, they 
are both sweeper structures operating without suction, and 
therefore incapable! of exerting any lifting force against 
the rug. Both are geared also to operate at slow speed. 

The prior state of the art illustrated by the patents cited 
by the Examiner, clearly shows that appellant is in fact, 
the first to provide a structure in which the positive beat¬ 
ing of the carpet or rug is effected by a construction which 
avoids the objectionable features heretofore pointed out. 
That is to say, in the operation of appellant’s beaters there 
is a complete absence of annoying thumping and objection¬ 
able jarring to the apparatus. 

These changes and advantages clearly justify a reversal 
of the Examiner and such action is requested. 

Since the filing of this appeal and a very careful ex¬ 
amination of the prior state of the art, including patents 
not cited herein as references, appellant has reached the 
conclusion that the claims now on appeal are unnecessarily 
limited bv the inclusion of the guard fingers 48, which are 
brought in as an element in each claim. 

154 Guard fingers possessing the same general char¬ 
acteristics as those illustrated in appellant’s draw¬ 
ing are old in the art. As pointed out in this brief they may 
be dispensed with if the diameter of the carrier roller is 
increased. 

In view of the fact that they are not essential to oper¬ 
ativeness, or patentability of the claims, and that the real 
patentable novelty of the present invention resides in the 
combination of the rug lifting means with the beating 
mechanism included in the appealed claims, appellant pre¬ 
sents the following claims for consideration by the Board 
to be substituted for appealed claims 4 and 5: 

4. In a suction cleaner, a easing provided with a suction 
mouth, means supporting the casing with the plane of the 
suction mouth a substantial distance above the plane nor¬ 
mally occupied by the object to be cleaned, means for mov¬ 
ing a current of air past the object to be cleaned and 
through the casing so as to lift said object and suspend it 
across said suction mouth, a member rotatablv mounted in 
the casing and provided with rigid beater members having 
curved surfaces positioned to contact with said object, the 
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beaters being helically mounted on the rotatatjle member 
and arranged in a series extending from one ^nd of said 
rotatable member to the other, said beaters befrig rigidly 
secured to the rotatable member and having orbits of travel 
extending below the plane occupied by the object to be 
cleaned while suspended across said suction moijth, but not 
extending to the plane in which said object normally rests 
when not suspended, and means rotating thb rotatable 
member. 

5. A suction cleaner comprising a casing provided with 
a downwardly facing suction mouth, means for supporting 
the casing upon the surface of an object to be cleaned, with 
the suction mouth a substantial distance above ^he normal 
plane of said surface, means for moving a current of air 
past the object to be cleaned and through the casing so as 
to lift a portion of said article and suspend it Across said 
suction mouth, a member rotatably mounted in feaid casing 
and provided with a series of rigidly mounted beater ele¬ 
ments extending through said suction mouth ancjl below the 
plane defined by it, but not to the plane normally occupied 
by the object to be cleaned when not suspended, and means 
for rotating the member. 


155 The invention here involved is an exceedingly im¬ 
portant one in that it appears to have bebn the first 
real solution of many of the beater problems involved in 
the suction sweeper art. It is now in extensile use and 
therefore it is of the utmost importance that the best pos¬ 
sible protection be obtained. The claims now proposed are 
substantially the same as the appealed claims, and differ 
only in omitting the unnecessary guard fingers. 

In view of the above, it is hoped that the Boaird may see 
its way (under the provisions of Rule 139) to Suggesting 
that the new claims above proposed are probably patent- 
able and should be substituted for those now on Appeal. 
Respectfully submitted, 

HARRY S. DEMAlSEE, 
HARRY S. DEMAREE, 
Attorney for Charles I<7. Lucke. 


WM. S. HODGES, 

WM. S. HODGES, 

Of Counsel. 
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156 U. S. Patent Office, Board of Appeals, Mailed Mar. 

21, 1929. 

Appeal No. 1254, Paper No. 17. 

Decision. 

Appeal No. 1254, Hearing Oct. 1, 1928. 

MOV. 

In the United States Patent Office. 

Before the Board of Appeals. 

Ex Parte Charles E. Lucre. 

Application for Patent Filed Oct. 23, 1922. Ser. No. 

596,185. Suction Cleaners. 

Mr. Harry S. Demaree and Mr. Wm. S. Hodges for ap¬ 
plicant. 

This is an appeal from the rejection of all of the claims 
in the case, three in number. 

Claim 5 is representative and reads as follows: 

5. A suction cleaner comprising a casing provided with 
a downwardly facing suction mouth, means for supporting 
the casing upon the surface of an object to be cleaned, with 
the suction mouth a substantial distance above the normal 
plane of said surface, a series of guard fingers carried by 
the casing and extending across the suction mouth in sub¬ 
stantially the same plane, means for moving a current of 
air past the object to be cleaned and through the casing so 
as to lift a portion of said article and suspend it against 
said guard fingers and the suction mouth, a member ro¬ 
tatably mounted in said casing and provided with a series 
of rigidly mounted beater elements extending through the 
spaces between adjacent guard fingers and below the plane 
defined by them, but not to the plane normally occupied by 
the object to be cleaned when not suspended, and means for 
rotating the member. 



C. E. LUCKE ET AL. VS. T. E. ROBERTSON. 


117 


The references relied upon are: 

Dolph (Reissue), 11,541, May 26, 1896, 

Hutchinson, 813,557, Feb. 27, 1906, 

Blake, 1,207,480, Dec. 5, 1916, 

Hoover, 1,247,837, Nov. 27, 1917, 

Hoover, 1,364,554, Jan. 4, 1921. 

The alleged invention relates to suction cleaners! in which 
means is also provided for beating the carpet. In appel¬ 
lant’s device the suction mouth 16 is provided with guard 
fingers 48 against which the carpet is drawn by the air 
current. The tube 27, rotatably mounted in the Nozzle, is 
provided with a spiral row of rigid pins 30 terminat- 
157 ing in balls 31. These beaters, as they revolve, ex¬ 
tend slightly below the guard fingers and strike the 
carpet suspended against the fingers. 

The main reference relied upon by the examiner is the 
patent to Hoover No. 1,247,837, upon which the claims 
clearly read, except for the limitation to rigidly mounted 
beater elements. Instead of rigid beater element^ the pat¬ 
ent to Hoover discloses a structure described in the spcifica- 
tion as follows: 

It will be noted that the bristles of the brush extend a 
short distance below the plane of the nozzle, so that when 
the suction draws the carpet or other material to bd cleaned 
up against the nozzle, the brush will be able to strike it, 
brush it, and vibrate it. 

I 

We agree with the examiner that there is no invention in 
substituting rigid beater elements in place of thd tufts or 
bristles in the Hoover patent in view of the rigi<Jl beaters 
shown in the patent to Blake, and the beater shown in the 
patent to Hutchison. 

In his brief appellant requests permission to substitute 
two claims which amend appealed claims 4 and 5 by omitting 
the limitation “a series of guard fingers.” In vi^w of our 
holding above that appealed claims 4 and 5 are unpatent¬ 
able, these proposed new claims would be even less patent- 
able. For this reason, as well as for reasons setj forth in 
ex parte Moore 1923 C. D. 13, this request for consideration 
of new claims 4 and 5 must be denied. 
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The decision of the examiner is affirmed. 

M. J. MOORE, 
Assistant Commissioner , 
W. S. RUCKMAN, 

Examiner-in-Chief, 


Examiner-in-Chief , 

Board of Appeals . 

Third member deceased March 21, 1929. 

158 Mail Division, U. S. Patent Office, May 25, ’29. 
Patent Office, Division XXVII, May 27, 1929. 

#18, Chg. Fwd. May 25/29. 

In the United States Patent Office. 

Div. 27, Room 214. 

Applicant: Charles E. Lncke. Invention: Suction Cleaners. 
Serial No. 596,185. Filed October 23, 1922. 

Hon. Commissioner of Patents, 

Washington, D. C. 

Sir: 


Please note that the address of Harry S. Demaree, At¬ 
torney in the above entitled case, has been changed from 
1407 Railway Exchange Building to 2300 Willoughby 
Tower, Chicago, Illinois. 

Respectfullv, 

HARRY S. DEMAREE, 

Attorney. 

HSD :ME. 

P. 


(Here follow drawing, side folio 159, and Plaintiffs’ Ex¬ 
hibits 7, 8, 9, 10, and 11, side folios 160, 161, I 6 IV 2 , 162, 
163, and 164.) 




Inveo+oj 
C)-><xrle3 E. Lucke 

Attorney 
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there, h; that deepiy embedded. dcstructiyejn>: 

the - depths of Tugs. w^ike 
tbeir^hap- andmaxs -their beauty .Thi$<fcrt~cart, 
on^^' ranoved by beating. . '?>• 

r -~» *r ;>\ yr •• * ' > •* : * ~ .1 . 

I * The New Greater Hoover, embodying tbA 
revolutionary new^principle of “PositiveAgita- 

• tion” actually beats rugs in their accustomed 
place on. the floor. In addition, it supplies pow-;: 

• erful suction and efficient sweeping, the other, 
‘two essentials of thorough cleaning. 

' “Positive Agitation” as accomplished in The 
; New Hoover is beating—the time-tested require- 
. merit of thorough rug-cleaning—reduced to an 
exact scientific process. Such beating, instead 
. of being concentrated in a few violent strokes as 
with the carpet-beater or broom, is modified by 
The Hoover into a 9eries of swiftly repeated air-, 
cushioned taps. This is achieved by means of a 
totally new appliance—the exclusive and pat¬ 
ented Hoover Agitator. Suction lifts the rug 
'• from the floor and floats it on a cushion of air 
while the Agitator gently flutters out all dirt so 
the strong suction car. draw it into the dust- 
tight bag. 

This principle is the greatest advance yet 
made in home cleaning science. With itTheNew 
’ Hoover will remove, in the ordinary cleaning 
r time. 13i% more dirt than even the previous 


To the same extent Hiwvetfqwuers appreciate' 
the increased efficiency of The New and Greater' 
Hoover over the vacuunt.«3ennet'.. For The 
New Hoover is no£ ar-vaciiuifc cleaner. There 
is a great difference which, m the interest of 
quickly and thoroughly cleaned rugs^; it’.will 
pay you to 1cnb#.' l^ftaire tbe.facts!;- • ‘ > 
yCtodinary vacuum dealers are of three types; 
Qneem ploys only su^tidh. The other two utilize 
suction phtt; Weeping w .scraping brush. 
Th^/vacucm ckaners, as a class. supply only 
one or -aC mo^ two./accepted cleaning 
prindp^-cSudiOn^^andiweepin'g. 

Experience showa that there are three types 
of dirt in Vugs, 'eadttype requiring a different 
method of femavaL; Firsi-^there is light sur¬ 
face dirt, easily removed oy suction. Second— 
threads, hair and clingm^r littrar, which require 
sweeping: And thizd-raod most important— 
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the 

a vacuum cleaner, 
offer* but orw. or K mart r 
i! principle* »>.' ’tturoutfri 
(DC The Nr* and Greater Hoover 
. all three in the mnat rthneav «ar 



See for youneil. in your ova have, the effi¬ 
ciency <.f •PmiiTi i i liiifitiiir-MffV— 11 IThar 
exists for rt_ We «tli be dad to ffaaoosIsaSo 
without obtigauea Then you will calH tire 
wdo m and ecoomrv of aviihwi ftanrif now 
of iheonl\ car.pfetv home ekan regsem c e . that 
which ”BK ATS as it Sweep* as rt Cleans. ” 


• • • 

.There are n an y cth ri feature* of The Now 
greater Hoover which set It SDH farefcar 
apart^epm the ordinary vacuum cleaner. Its 
motor \i ball-bearing thruuchoel. the bag is 
broahabie, a very convenient triggr: switch anff 
pistol grip handle is provided, its beauty Is 
starring sad pleasing. Let us abnw you there 
ana the many ocher features. 

'**.v $6 25 dcun—boUmc* monthly . 
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N buying an electric cleaner 
you naturally want the one 
that will remove all the dirt. 


Because your decision means so much 


to your home, your comfort, your con¬ 
venience and your satisfaction it will 


pay you to investigate the difference 
in electric cleaners. Learn how they 
differ and why. Take the time to 
determine for yourself what type 
best meets your particular needs. 


|gs:gs:= 


m w * i nr o 














Living amid modem mantis, a ma gjstg t'bints fast grow commonplact. 
YtS tbs day ntotr co m as when tbs priceless blessing of time to 
relax , and to be one's own nmoorritd self, loses its o ll m n m m t. 
Particularly true of the thus saved by Hoover borne chart¬ 
ing, with its reassurance of thorough cleanlistess. 
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HEN comparing electric cleaners it is neces¬ 
sary to keep in mind the work they mu^t 
do. As the proper cleaning of rugs and 
arpets is the cleaner’s most important function, 
^let us first consider the three classes of dirt which 
jfioor coverings hold. 

Ftrst: that light surface dust carried in on the cur¬ 
rents of air and deposited on your furniture, 
draperies and rugs. 

Second: the stubborn-clinging kind , such as threacj, 
lint, hair, ravclings and sewing room litter. j 

Third: dangerous , destructive , germ-laden embedded 
grit; that heavy, sandy, glass-like cutting grit 
that is carried in from the street on the soles of 
shoes, rubbed off on the nap, tramped and ground 
way down deep into the very heart of your car¬ 
pets. There its knife-like edges chafe and grind 
away the soft nap crushed against it by walking 
or the shifting of furniture. 
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In addition to the light surface dust carried in on 
the air currents, soot, cobwebs and the like 
collect on mouldings, pictures, hangings, fur¬ 
niture, books, over doors, behind radiators, in 
registers and in all inaccessible nooks and cran¬ 
nies. 


Now consider how ineffective are the old-fash¬ 
ioned cleaning methods. 


Old-Fashioned Cleaning 
Methods 


To remove light surface dirt: Sweep- 
ing with brooms or carpet- 
sweepers will usually collect 
this “easy dirt.'* But broom 
sweeping is hard work; it causes dust storms 
which spread dust from rugs to furniture, pictures 
and hangings. And the sharp bristles tear the 
soft nap and push much dirt down into the rug 
where it remains, unseen. 



To sweep up clinging litter: The more lightly ad¬ 
hering kinds yield to brooms or carpet-sweepers 
—and muscle. But you must stoop or crawl about 
on your hands and knees and pick up, by hand, 
tenacious-clinging lint and threads. 
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To dislodge destructive embedded grit: It must be 
beaten or shaken out after pulling out tacks 
(from carpets and runners), upsetting the house, j 
moving heavy furniture, lifting and carrying the i 
carpets and rugs outside. Or they must be sent ! 
to the cleaner’s. Beating out several months’ j 
accumulation of dirt with a hand-beater is a 
tiresome task, easily slighted. Thorough hand- | 
beating is apt to strain the body of the rug, twist 
it, tear the seams apart and loosen the nap. j 
Meanwhile, all is confusion and much of the 
dirt is only scattered to new resting places 
around the house. 


To collect soot , dust, cobwebs: You must use a dust 
doth and a stcpladdcr, reaching and stretching, 
straining—trembling, perh4ps. The dust scat¬ 
ters to settle elsewhere. Hangings must be sent 
to the deaner’s. 

But there is an easier, quicker and far better way 
to remove these several kinds of dirt—with an 
electric deancr, of which there are now four gen¬ 
eral types. 


The Four Types of Suction Cleaners 

Strictly suction type (induding expensive, installed 
plants). Having no brushes, they rely entirely 
upon air suction. Tests prove that air alone can 
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not remove stubborn-clinging litter, or dislodge 
destructive, embedded grit. Sweeping and beat¬ 
ing (Positive Agitation) are also necessary, to 
actually remove all the dirt.t 

Ordinary-brush-and-suction type. Have brushes in 
or near the nozzle. In some, the brushes are 
stationary, and sweep up but little clinging lit¬ 
ter. Others have brushes slowly revolved by 
their wheels. Having suction they sweep some¬ 
what better than carpet-sweepers. None of these 
cleaners, however, penetrate below the rug sur¬ 
face to dislodge much embedded grit. 

tAotor-driven-brusb-and-suction type. The brush is 
revolved by an electric motor, and sweeps more 
efficiently as a result. These cleaners, however, 
keep the carpeting flat, pressed tightly against 
the unyielding floor. Obviously, it is impossible 
for them to shake out embedded grit, the dirt 
that is most ruinous to the fabric. 

* * Positive Agitation *— beating-plus-sweeping-plus-, 
suction type. Only the products of The Hoover 
Company embody this startling principle. Re¬ 
cently perfected, this latest contribution to home 
cleaning science represents the greatest advance 
yet made, and completely antiquates all previous 
methods. 


t As an Authorized Hoover Dealer we will gladly make these. 
tests for you so that you may see how impossible it is to 
clean thoroughly with air alone. 
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Some folk then are , to whom the only things that matter are the things 
that show. And even to thcm y Hoover cleaning has its appeal , for 
it is sfi easy—so effortless. But even more powerfully does 
this modern servant to the home appeal to those excellent 
and wholly admirable persons for whom "clean” 
means hut one condition —cleanliness. 
















Actually Positive Agitation is responsible for a 
new and higher standard of home cleanliness. 
Its spectacular performance astounded even the 
most experienced of the Hoover engineers. With¬ 
out doubt, The Greater Hoover is the most mar¬ 
velous electric cleaner the world has yet seen. 


What “Positive Agitationf* Is 


This distinctive type has a motor-driven Agi¬ 
tator upon which are mounted rows of smooth, 
highly polished steel beaters. When cleaning, 
the suction nozzle of The Greater Hoover is a 
quarter-inch above the carpet. Air suction lifts 
the carpet from the floor and brings it into con¬ 
tact with the beaters of the Agitator. (See dia¬ 
gram opposite.) 

The Agitator is revolved by a belt from the 
motor. As one row of polished beaters tap the 
uplifted carpeting its crest is depressed. The in¬ 
stant the beaters pass, air suction again lifts the 
carpet. Quickly the beaters in the next row 
again depress the crest, and air suction again in¬ 
stantly lifts the carpet. The carpet is thus alter¬ 
nately depressed and lifted—or Agitated—upon 
a cushion of air. 

The intermittent action of these beaters against 
the air-suspended carpeting produces a fluttering 

8 



of the carpet, or a positive agitation,! of 
sufficient intensity to loosen and vibrate to the 
surface even the most deeply embedded, securely 
entrenched particles of heavy , sandy, nap-cutting 
grit. Yet so light is the touch and so smooth the 
action of the beaters, that the softest, most deli¬ 
cate rug fibres are absolutely safe from injury. 
Simultaneously, the brushes sweep up even the 
most stubborn clinging litter, and the powerful 
air suction draws all beaten out , swept up dirt and 
surface dust into the bag. 

• 

This is the only type of electric cleaner that can ! 
positively remove ALL the dirt. A study of the 
three kinds of dirt will convince you of this— 
sweeping has always been required to remove 
clinging litter—beating has always been essen¬ 
tial to dislodge embedded grit. Suction will 
. 

+Thc principle of Positive Agitation as embodied in The 
Greater Hoover is beatingredneed to an exact scientific process. 
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take up only light surface dust plus the grit and 
litter loosened by other means. The Greater 
Hoover principle of Positive Agitation is 
fully patented, which means that the particular 
features that make it superior in safe , thorough 
beating and sweeping can be had in no other 
cleaner. Herein lies the difference between The 
Hoover and ordinary vacuum cleaners. 


The Remarkable Hoover 
Dusting Tools 



The ruction in all electric cleaners is sufficient to 
remove soot, dust and cobwebs, for they are the 
light, floating kind of dirt. Air currents deposit 
them—and air will remove them. 

But the owner of a Greater Hoover has a great 
advantage in being able to get Hoover dusting 

TO 
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tools—the most remarkable aids to a clean home 
ever designed. 


No detail that would add to the user’s comfort 
or convenience has been omitted. A swivel joint, 
where the tool attaches, relieves the hand of any 
twisting strains. All connections snap together 
—and lock. They can’t work loose or pull apart. 
Another time- and labor-saving aid is the com¬ 
bination “all-purpose” tool—one of the set pro¬ 
vided—which serves practically every cleaning 
need, making frequent change of tools entirely 
unnecessary. 

ii 
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With these most convenient and efficient dusting 
tools, plus the 50% increased suction of The 
Greater Hoover, you can whisk away the cob¬ 
webs, soot and dust from their every resting 
. place without stooping or stretching or climbing 
a ladder. 

You can air-clean mattresses, overstuffed furni¬ 
ture and portieres, reach under ahdlxhind radia¬ 
tors, into registers, collect light ashes around 
fireplaces, clean books, clothes, etc., and fluff up 
pillows. 
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The Greater Hoover 
Repeatedly Saves Its Cost 


Bearing in mind all classes of dirt mentioned— 
recalling that Positive Agitation or beating is 
necessary to remove the most harmful of all dirt, 
embedded grit; recalling that thorough sweep¬ 
ing is essential to remove stubborn-clinging lit¬ 
ter and that The Greater Hoover sweeps thor¬ 
oughly—it is apparent that The Greater Hoover 
is the only electric cleaner which actually gets 
all the dirt. 

The Greater Hoover saves valuable time and 
labor by thoroughly cleaning carpetings while 
they remain on the floor; by eliminating the 
moving and lugging about of furniture; and by 
speeding up your dusting. Your cleaning will be 
done in a fraction of the time it now takes. In 
fact, it would take any other cleaner from i to 8 
times as long to take out of your rugs as much 
dirt as The Greater Hoover will remove in the 
usual cleaning time. This would not merely 
waste your time, your strength and your energy, 
but your electricity as well. 

The Greater Hoover greatly increases the life of 
rugs and carpets by beating out and sweeping up 
in the usual cleaning time, 131% more dirt than 
did the previous model. This amazing result is 
due to Positive Agitation, the greatest achieve¬ 
ment of the electric cleaner industry. Put to every 
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conceivable test,The Greater Hoover far surpasses 
in dirt-removing capacity any device the world 
has yet known. Actually, in the few minutes 
usually devoted to cleaning, it removes from 
carpets over twice as much dirt as would ever 
come out before. Think how gratifying would 
be this more efficient use of your time. Think 
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what a saving in money it means in longer life 
for your rugs. New carpetings are costly. By 
increasing their life The Greater Hoover makes 
your money go that much farther. 

Gouds of dust raised by sweeping anu dusting 
cause curtains and draperies to soil quickly. 
Laundering shortens their life. The Hoover 
cleans dusties sly. So curtains and draperies stay 
clean, need laundering less frequently, and last 
longer. The Greater Hoover greatly increases 
the life of wall paper and calcimine, which 
stirred-up dust so quickly darkens and soils. 

The Greater Hoover saves you the cost of send¬ 
ing rugs and carpets out to be cleaned Lowered 
in height and light m weight it glides with case 
under beds and low-built furniture, keeping your 
floor coverings clean and sanitary all year round. 

It cuts house clean mg bills. With a Greater 
Hoover, servants are more efficient so that they 
save their time for 4uties which otherwise 
might demand additional help. 

Thus, The Greater Hoover repeatedly saves its cost! 


Germs Lurk in Din 

« 

Dust carries the germs of tuberculosis and diph¬ 
theria and other diseases. By removing over 
twice as much contagion from the home as j 
would any other device The Greater Hoover 
guards the family health. 
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The Greater Hoover makes the carpeting a safe 
playground for babies and little children. It 
swallows disease-laden dirt, buttons, matches 
and strings— first! 

The cost of electricity to operate a Greater 
Hoover averages below one and one-half cents 
an hour—less than an electric curling iron—far 
less than the cost of brooms! With all its greater 
efficiency it uses no more current than do com¬ 
peting products, if as much. 
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The Story in Brief 


Guaranteed to prolong the life of carpetings. The life 
of any rug or carpet cleaned regularly with The 
Greater Hoover is guaranteed to be greatly 
prolonged- The oldest and largest maker of elec- j 
trie cleaners stands back of this guarantee. 
Nineteen years of leadership and research in the 
electric cleaner field are embodied in this newest 
and most striking advance in house cleaning effi¬ 
ciency, The Greater Hoover. 


Positive Agitation, as accomplished in The New 
Hoover, is beating—the time-tested requirement 
of thorough rug cleaning—reduced to an exact 
scientific process. Such beating, instead of being 
concentrated in a few violent strokes as with 
carpet-beater or broom, is modified by The 
Hoover into a series of swiftly repeated air cush¬ 
ioned taps. This is achieved by means of a totally 
new appliance, the cxclusive and patented Hoover 
Agitator. Suction lifts the rug from the floor 
and floats it on a cushion of air while the Agi¬ 
tator gently flutters out all the embedded grit. 


J 7 
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Positive Agitation is a life-prolonging process 
and, consequently, is strongly endorsed by ori¬ 
ental rug importers and carpet manufacturers. 
That’s why The Greater Hoover is sold by the 
best and most reliable merchants everywhere. 

Straightens nap and restores colorings. Furniture and 
feet tramp down and crush the nap. This sub¬ 
jects carpetings to abnormal wear and robs them 
of their attractive appearance. You cannot 
straighten nap with carpet-sweepers or electric 
cleaners having slowly revolving brushes. 

But the thorough sweeping of the Hoover 
Agitator lifts and straightens and smooths out 
the disarranged nap. Patterns again become 
clear, for naturally, when the nap is thoroughly 
cleaned and straightened, the colorings brighten. 
Thus The Greater Hoover also further prolongs 
the life of carpetings, because the natural wear 
then comes on top of the nap, and not on the sides. 

Sanitary and easy to empty. Another advantage of 
The Greater Hoover is its dirt bag. After years 
of research a new cloth has been developed which 
we believe is the only cloth that permits air to 
filter through, yet withholds all dust or germs. 
It can be brushed without injury. A wide open¬ 
ing at the lower end is fastened to a metal ring. 
Simply stand on the ring and shake out the dirt 
on a piece of paper. You do not soil your hands, 
as with other methods. Nor is there any flying 
dust when you empty the Hoover bag. 


t* 
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No oiling needed. The Greater Hoover is ball bear¬ 
ing throughout. Not even the motor needs oil¬ 
ing—no troublesome grease cups to fill. 

C<fJ 

Many cleaning devices in one. The Greater Hoover 
combines your stepladder, duster, broom, carpet- 
beater, dustpan, carpet-sweeper and an ordinary 
vacuum cleaner into one easy-to-use machine that 
simplifies housework manyfold. 

Year-round cleanliness. With The Greater Hoov<x 
it is never necessary to take up the rugs and car¬ 
pets. There is no lifting of heavy furniture, no 
tearing-up, no semi-annual upheaval. The Hoover 
beats , sweeps and suction-chans rugs and carpets 
where they lie on the floors. It keeps the carpetings 
in a healthful, sanitary, thoroughly clean con¬ 
dition every day in the year.. 












A child can run a Hoover . With The Hoover work 
is taken out of houseiwr&. The Hoover glides so 
easily that even a wee kiddie can clean with it. 
The reason is that, in The Hoover* the electric' 
motor—in addition to driving the powerful suc¬ 
tion fan—revolves the Agitator. You supply no 
energy, as you must with a carpet-sweeper. The 
Greater Hoover supplies its own "muscle.** 



The Hoover trigger-switch. The electric switch 
which starts and stops the Hoover motor is 
located at the grip-end of the handle, within in¬ 
stant reach. This switch, of approved design, is 
convenient, positive, and safe. 
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No wear on Hoover Agitator. Be¬ 
cause its beaters are of smooth, 
highly polished steel. Hoover 
beating efficiency is constantly 
maintained.There is nothing to 
wear out or require adjustment. 


Lasts a lifetime. The Greater Hoover is built to 
last a lifetime. The motor is the heart of any 
electric cleaner. If it ever fails, your cleaner is 
useless. Hoover motors are distinctive in that 
they are fully incased to keep out all dirt and 
dust. Where the motor is not fully incased, fine 
dirt particles dog and grind out their bearings 
and electrical parts. Although Hoover dust- 
proof motors are larger, stronger, more rugged, 
they run at much slower speeds. Wear in a motor 
is proportionate to the cube of its speed. So 
motors, speeded up to twice the Hoover speed, 
wear out eight times faster (mxi equals 8). 

The slower running Hoover motors are costlier. 
Far more copper is used in building them. Small¬ 
er, faster motors are cheaper to build, but are 
less reliable, less enduring and you need depend¬ 
ability above everything else. 

The motor of The Greater Hoover is new—com¬ 
pletely redesigned, larger, better built in every 
way. It is 2.5% more efficient—delivering one- 
quarter more work for the same electrical input. 
And, Hoover motors, because they are stronger, 
more expensively built and operate at slower 
speed, last years longer than smaller, cheaper. 
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Model 961—$150.00 . . * 

JW Modd 5«-*59 -So 

office buildings, ins**- The new popular* 

tutious, botth, etc. priced model 

Diming Tools $ 13.00 Extra Dusting Tools $ 12.30 Baa 

Liberal allowance for your old cleaner 


Model 700—$75.00 

The Greater Hooter is 
the last word he a 
household electric 
cleaner 

l Dusting Took $12.30 Extra 


trie 

50 Extra 
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speedcd-up motors. Anyone who understands 
electric motors can verify this statement. 


Outstanding Advantages 
of The Greater Hoover 
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In the foregoing pages we have endeavored to 
give you a straightforward explanation of the 
actual problems involved in thorough cleaning. 
We have also tried to point out specifically why 
The Greater Hoover is best fitted to perform 
these tasks. Above all be sure to see The Greater 
Hoover before buying an electric cleaner. You 
will then have a very clear idea of how it works 
and you will agree with us that The Greater 
Hoover excels by far all other cleaners. 

The outstanding advantages of The Greater 
Hoover arc its patented ability (i) to beat, shake 
and agitate destructive, embedded grit to the 
surface, and (2.) to sweep thoroughly, to erect 
and brush straight all nap bent over or crushed 
by traffic, to brighten colors, and revive pat¬ 
terns, while (3) its powerful air suction is re¬ 
moving the dirt. All these essentials of thorough 
cleaning, being performed in one rapid, easy, 
dustlcss operation, arc guaranteed to add years to 
the life and beauty of every rug or carpet that 
you own. 

2*3 
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So in choosing an electric cleaner ask ’‘Does this 
cleaner employ the principle of positive 
agitation? Docs it beat, as it sweeps, as it 
cleans?” Only in the case of The Greater Hoover 
can the answer truly be "Yes." 

<r*o 

Consider how many dollars a Hoover saves 
each year; then you will find that you arc already 
paying in needless expenditures for your Hoover 
without enjoying its use. 

Carpet-cleaning bills; the wages of a cleaning 
woman—or bills for medicines due to overwork; 
bills for cleaning draperies, and upholstery soiled 
by dust swished about by brooms; decorators’ 
bills due to the same cause—these expenses arc 
largely converted into savings by The Greater 
Hoover. 

On the other hand, would you value at nothing 
a clean, sanitary home—would you class as 
valueless your time, strength and health —even 
then The Greater Hoover would save its cost, 
many times over, by prolonging the life and 
beauty of your rugs. 

Ask for a free demonstration at our store or on 
your rugs at home. Ask why the largest single 
gjroup of electric-cleaner users in the world have 
selected The Greater Hoover in preference to all 
other types. 

---- 
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Plaintiffs ’ Exhibit No. 14 . 

i 

l 

“Minutes of Meetings of Appeal Jury. 

“A meeting of the Appeal Jury was held at 10 A. M. 
Thursday, December 30, 1926, in the Administration 
Building. j 

Present: A. E. Pope, J. S. Rogers, Chairman; Rj F. Cox, 
A. L. Parker, E. G. Weber, H. Calvert, Secretary. 

“Also, by invitation, Mr. Hoover and assistant^ of that 
company, and Mr. White, their attorney. 

i 

Hoover Company. j 

“Before meeting the representatives of this company the 
following motion was moved and passed: That thi present 
hearing be confined to the appeal of the Hoover Company 
from the award of the Medal of Honor to it. 

“The Jury then witnessed a very comprehensive demon¬ 
stration of the new type of positively agitated Hoover 
vacuum cleaner and sweeper. While the Hoover repre¬ 
sentatives had brought other makes of cleaners with them, 
these were not operated owing to objections of the Jury 
made after an executive session to consider the matter. 

“After the demonstration, at a meeting of Messrs. 
Hoover, White and the Jury, the former quoted from a 
letter written in 1915 by the President of the Eureka Com¬ 
pany stating that the Hoover Company had not Competed 
in the final San Francisco test. 

The Jury then went into executive session and 
166 after discussion it was moved, seconded aild passed 
unanimously—That the award to the Hoojver Com¬ 
pany be raised from the Medal of Honor to Gr^nd Prize 
for their positive agitation type of vacuum sweeper and 
cleaner. 

! 

Great Atlantic & Pacific Tea Company. 

. 

“Mr. Cox reported that the Santos Coffee is only the 
third best grade sold by them. Moved and passed that the 
original award stand. 
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C. F. Sauer Company. 

4 ‘After considering the merits of the products of this 
exhibitor, it was moved and passed that their award be 
raised from a Gold to a Medal of Honor. 

Herman Mayer. 

“A letter was read from the exhibitor asking for a higher 
award for the reflectors. After discussion it was agreed 

no change should be made. 

♦ 

Daniel Peres. 

“After consideration of this appeal it was moved and 
passed to raise the award from a Silver to a Gold Medal. 

Antonio Lupinacci. 

“On basis of facts presented, it was moved and passed 
to raise his award from Silver to Gold Medal. 

Radford Calculating Device. 

“This exhibit (a calculating chart for railroad use) was 
brought into the Jury Office after all Jury work was com¬ 
pleted, on account of the Dept, of Exhibits giving this 
exhibitor the information that it would be taken care of 
by them at the time when he signed his exhibit contract. 
It was moved and passed that this Jury recommend that 
an award of > Honorable Mention be made to The 
167 Radford Calculating Device for this device. 

Grolier Society. 

“Two representatives of this Society w r ere heard by the 
Jury prior to the Hoover demonstration. They requested 
an award for the binding of the set of The Book of Knowl¬ 
edge which had been exhibited. 

“This was discussed in the executive session and it was 
moved and unanimously passed that this Jury recommend 
that a Medal of Honor be given the Grolier Society for 
‘hand tooled and inlaid leather art bindings.’ 

H. CALVERT.” 
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168 In the District Court of the United States for the 

Eastern District of Pennsylvania, Mar^h Term, 
1927. 

No. 4015. | 

Hoover Company 
vs. 

Sesqui-Centennial Exhibition Association and Eureka 

Vacuum Cleaner Company. 

Sur Trial Hearing on Bill, Answer, and Proofs. 
Dickinson, J 

\ 

We are indebted to the capable and experienced counsel 
who have argued this case for a very helpful analysis of 
its facts. This has saved us much labor, for whiclj we wish 
to make acknowledgment. Except for this, the c^se would 
have that complexity which is the most confusing and dis¬ 
turbing characteristic which a case can have. E|ven with 
this help, we fear any opinion must have painful ^ength. 

There is in truth only one simple fact finding to be made, 
but the discussion which leads up to it is well nigh end¬ 
less. This is evidenced by the nearly two hundred requests 
for tindings with which we have been threatened. Any 
one who without a guide delves into this record w T ill be¬ 
come entangled in a maze of details, controversies over 
trivialities and personal temperamental conflicts which may 
cause him to lose all sense of direction and any e ear view 
of the legal and equitable rights of the parties. 

A good beginning to an understanding of hny legal 

169 controversy is to get the point of view of the com¬ 
plaining party. The plaintiff and one of the defend¬ 
ants are dealers in the trade in carpet or floor ^weepers, 
known also from their mode of operation as vacuiim clean¬ 
ers. There was and is a sharp, unfriendly tradp rivalry 
between them. Each was an exhibitor at the Sesqui-Cen¬ 
tennial Exhibition, with a view to being given ^n award 
of merit which would have an adverstising valu^ in pro¬ 
moting the sale of the competing sweepers. As they were 
competitors, it is easy to understand that each exhibitor 
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had a selfish interest, not only in securing an award of 
merit for its own make of sweeper but also in the award 
made to its rival. 

The grievances of which the plaintiff in the main com¬ 
plains grow out of an averred unlawful conspiracy among 
the defendants, which had three objectives, (1) to give to 
the rival company an unearned and undeserved award of 
merit in the form given; (2) to deprive the plaintiff of the 
award to which it had a right, and (3) to give the oppor¬ 
tunity to the rival company to enter upon (as it at once did) 
an advertising campaign of detraction, which was con¬ 
ducted in bad faith, bad manners, bad taste and bad Eng¬ 
lish, all to the injury of the plaintiff. 

We may interpolate here a grievance of our own arising 
out. of the advertising methods of the defendant company. 
We are not now passing judgment upon the justness of the 
complaints voiced by the plaintiff, but we do make the find¬ 
ing that the advertising of the defendant company, which 
affects this Court, was conducted with bad judgment, what¬ 
ever else may be said of it. 

When the original Bill was filed, it was met by a motion 
to dismiss on the ground that it disclosed no cause of action 
and because of this was without equity. We upheld 
170 the defendant in this motion as directed to the Bill 
as first drafted but gave the plaintiff leave to amend, 
of which leave it promptly availed itself. Of course nothing 
was said or thought of respecting the rival merits of these 
sweepers beyond perhaps the expression of the opinion that 
it was not the province of the Court to pass upon this ques¬ 
tion. The defendant company, however, in deceptive and 
misleading advertising statements, given wide publicity, 
represented to prospective purchasers of sweepers that a 
United States Court had solemnly pronounced the superi¬ 
ority of defendant’s sweeper over that of the plaintiff. 
This act of the defendant has been brought into the record 
by Supplemental Bill. Such grossly unfair and improper 
conduct throws a flood of light upon what had preceded. 

We have striven, and we think, successfully, not to per¬ 
mit this episode to unduly influence our judgment upon the 
broader merits of the cause, but such conduct cannot be 
permitted to pass unnoticed. We shall endeavor later to 
assign to it its just consequences. 
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We come back from this diversion to the defence, which 
is a broad denial of the conspiracy charge anqi specific 
denial of the supporting averments of the Bill. 

It is impossible for any one to make any specific fact find¬ 
ings in this case with any satisfying assurance of being 
right without having first a grasp of the general fkct situa¬ 
tion out of which these facts emerge. That general fact 
situation was this: 

One of the things the Exhibition Managers sought to do 
was to garner exhibits of the natural and industrial prod¬ 
ucts of all the Countries and Nations of the Wo|rld. The 
different governments of all Nations were invited to 
171 send in exhibits of what they wished to have dis¬ 
played. There was in this no direct commercial 
appeal, although of course the people of any Country might 
derive a future benefit from what was thus exhibited. A 
like invitation was extended to private exhibitors. The 
promise was held out that all exhibits would be fairly 
judged upon their merits and awards made which would be 
certificates of the merits of what was displayed. Fere there 
was a direct appeal to the selfish commercial interests of 
exhibitors. Such awards were expected to have a great 
advertising value and would be coveted becausjs of this. 
The management should have known and of course did 
know that an appeal to this selfish commercial ihstinct of 
exhibitors would arouse that small, mean, envious spirit of 
commercial and trade rivalry which is too often jdisplayed 
when selfish trade interests come into conflict. Tjhis called 
for a high measure of circumspection in the awards made. 
The required degree of care was sadly missing. This lack 
was in large part due to the inherent defects of the system 
adopted. 

It was announced that all awards would be made bv a 
tribunal which bore the high sounding name of an Inter¬ 
national Jury of Awards. This carried with it the thought 
that an award meant that the exhibit thus distinguished 
had been tested and its merits commended by k Jury of 
World experts. This was only nominally true. The title 
was a mere sonorous sound signifying really nothing. 
What was really done was to confer the honorary appoint¬ 
ment of Jurors upon a number of very estimable women 
and men, assigning them to judge different classes of ex¬ 
hibits. These Jurors served without compensation and 
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were graciously permitted, if so disposed, to bestow time 
and labor in the work of examination, and to make 

172 recommendations for awards, but the real awarding 
was meant to be done by the paid staff of the Exhibi¬ 
tion. Whenever reliance is placed upon unremunerated 
service the work will usually be honestly done when it is 
done but it will not always be done. When the power to do 
things which are of value to third persons is confided to 
paid servants, there are other dangers present. Any at¬ 
tempt to use both always has one of two results. In a Jury 
of Awards, for illustration, the unpaid jurors will look 
upon their duties as purely perfunctory and leave the 
awards to be made by the paid members, or if any of the 
unpaid jurors take their duties seriously and try to really 
function, a condition of friction is always created in which 
they feel they are being thwarted and suspicion and bicker¬ 
ings result. Any one who has had the participants in this 
controversy under observation during the developments of 
this trial would be persuaded that the present suit had 
grown out of just the situation above outlined. 

This is a convenient place to interpolate a few general 
findings and comments. Those to whom we have referred 
as the 4 ‘paid staff” who had to do with the makings of 
awards, for reasons which they aver to have been altogether 
proper, early manifested a purpose and an intention to see 
to it that the Eureka Company triumphed over the Hoover 
Company in the competition between them. Whether this 
was due to their judgment of the competitive merits of the 
two sweepers and the superiority of the Eureka cleaner 
or to the unworthy motives with which they are charged, is 
an inquiry into which we see no need to go. We feel grate¬ 
ful for this escape because this record abounds in crimina¬ 
tions and recriminations which run the gamut of accusa¬ 
tions from intimated corruption to the flat charge of 

173 fraudulent alterations of writings and downright 
forgery. We are relieved from this inquiry because 

the award to the Eureka Company is not in issue here, and 
the failure to award to the Hoover Company is not a failure 
to give it the prize awarded to the Eureka Company but, 
as will later appear, a wholly different prize. In the case 
really before us neither Company has a standing to com¬ 
plain of the prize awarded to the other. This we think will 
be made clear. Notwithstanding this, each of these Com- 
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panies has struck a wrong attitude and has takenj an inde¬ 
fensible position. The Eureka instead of accenting the 
award made to it as a certificate to the merits of its own 
make of sweeper and getting out of this all the advertising 
value that it had turned it into a battery of attack upon the 
Hoover sweeper and valued the award not as a cojmmenda- 
tion of the Eureka sweeper but as a denial of merit in the 
Hoover sweeper. The Hoover people likewise felt u greater 
grievance because a prize was awarded to the Eureka than 
they did because it was denied to themselves. We jimit our¬ 
selves to the fact finding that the “Paid Staff ” succeeded in 
having the highest form of award made to the Eureka Com¬ 
pany, and as but one Grand Prize could be awarded in any 
one class competition for the same type of exhibit, such prize 
was per force refused to all others. 

A knowledge of the machinery through which awards 
were made is necessary to an understanding of ^hat was 
done and how it was done. The awards were planned to 
be made in the name of a tribunal having, as we hjave said, 
the grandiloquent title of 4 4 International Jury of Awards. ’ ’ 
This Jury was planned to be made up of subordinate Juries. 
The Honorary Jurors, to whom we have referred, tvere per¬ 
mitted to play at judging of exhibits by acting as (1) a Class 
Jury. This Jury might examine exhibits, and was 
174 the only Jury expected in the first instance to do 
this. It, however, only made recommendations. The 
recommendations made by the Class Jury were to go to (2) 
a Group Jury. This Jury was supposed to pass ppon the 
recommendations of the Class Jury, and to makg recom¬ 
mendations of its own. These in turn were to go to (3) a 
Superior Jury, which determined what awards were to be 
made. After the Superior Jury had made its awards their 
findings went to (4) a Committee on Appeals, whiph might 
affirm or reverse the findings of the Superior Jury, and 
send a mandate to (5) the Executive Jury, which then made 
known the awards. The parties thus interested vtere then 
given the right to an appeal to (6) the same Committee on 
Appeals (4). This tribunal finally determined the awards 
which were to be made through the Executive Jury (5). 
We pause again here to note that if this system had been 
adhered to the Superior Jury (3) would in the first in¬ 
stance have determined the awards subject to the approval 
of the Committee on Appeals (4), which awards wc|uld have 
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been announced by the Executive Jury (5), and the awards 
have been made unless an interested party appealed to (6) 
the Committee on Appeals (4). On such appeal this tri¬ 
bunal finally determined what awards should be made, and 
it became the duty of the officials of the defendant Asso¬ 
ciation to formally make them. It is a reiteration, but the 

re-statement in the form of a summarv may be an aid to 

* * 

clarity, that the application of an exhibitor for an award 
did not ripen into a right until (1) the Class Jury had made 
its recommendation; (2) the Group Jury had made its rec¬ 
ommendation; (3) the Superior Jury had made its award; 

(4) the Committee on Appeals had made its findings, and 

(5) the Executive Jury had announced the awards to be 

made. Even vet the award determined on was not a 
175 finality because it was subject to (6) an appeal to 

the same Committee on Appeals (4) which as an Ap¬ 
pellate Court gave the final decision. A second comment to 
be made is upon the fact that the Superior Jury (3), which 
was primarily to make the awards, was never constituted, so 
that in truth this primary award was never made. Here 
we have our finger upon the sore spot of this controversy. 
Had there been a Superior Jury (3) and had it functioned, 
we would have before us the awards which were made. 
Neither the Class Jury (1) nor the Group Jury (2) could 
make an award. Thev could onlv make recommendations. 
Much time and much of this record is taken up with angry 
controversy over what recommendations were made by these 
Juries. What they were is of no value to us except for what 
bearing this may have upon other features of the contro¬ 
versy. We are concerned not with what recommendations 
but solely with what awards were made. 

This leads to another comment. In the machinery de¬ 
vised for the grinding out of awards the only operating part 
was the Superior Jury (3) as reviewed and revised by the 
Committee on Appeals. The Superior Jury alone, in. the 
first instance, could make awards. As it made none, there 
were none made, and it follows that every award which was 
made was, judged by this system, irregularly made. We 
may, for our purposes however, consider not the system 
which was devised but the system which was followed, ignor¬ 
ing the system which was not followed. There was a Class 
Jury (1). What this Jury did is in controversy, and we 
pass it by. There was likewise a Group Jury (2) over 
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whose recommendations there is a like controversy, which 
w r e also ignore. There was also an Executive Jury 

176 (5), to which we give the same “absent treatment.’’ 
There was, however, a Committee on Appeals (4), 

which functioned in this case as an Appellate Qourt (6). 
However it was brought about (and into this we do not go), 
the result was a Grand Prize (the highest class award) had 
been given to the Eureka Company, and a Medal of Honor 
(or the other less prize) to the Hoover Company} The ap¬ 
peal from this was dismissed. Had what was done rested 
here, the duty of a Court w^ould be clear and its lhbors light. 

This brings us to the pivotal point of the present contro¬ 
versy. The Committee on Appeals, as we ha\fe already 
stated, had dismissed the appeal of the Hoover Company 
from the awards as they stood. This meant that the mem¬ 
bers of the “Paid Staff” had had their way, and the Eureka 
people had the opportunity to broadcast the boast that an 
“International Jury of Awards” had not only awarded to 
them the Grand Prize, thus certifying to the merits of their 
sweeper, but had made the award in competition w T ith the 
Hoover sweeper, to which an inferior award had tjeen made, 
thus certifying that in the judgment of world experts the 
Eureka cleaner was superior to the Hoover cleaner. 

Up to this point none of the Jurors who weife serving 
without compensation had taken any interest in what has 
grown into this controversy, beyond the more oi] less per¬ 
functory part which such Jurors usually take. They had 
performed their duties conscientiously and efficiently in the 
light of the information given them, with no knoWledge of 
what was going on below the surface. After the Commit¬ 
tee on Appeals had first passed upon these awards, the 
question arose in the mind of at least one of them Whether a 
grave injustice had not been done the Hoover peo- 

177 pie. This was in part because the Comniittee had 
been largely influenced by statements made to it that 

the same makes of sweepers had been in competition at the 
San Francisco Fair, and that the first prize had there been 
awarded to the Eureka Company, when the truth was that 
the Hoover sweeper was a different type of sweeper than 
the one exhibited at San Francisco. This Jurojr in con¬ 
sequence wished the Committee on Appeals to be reconvened 
to reconsider the awards to be made. The suggestion met 
with the most strenuous opposition from the “Paid Staff,” 
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and was likewise discouraged by the responsible officials of 
the Association. 

Just here we must enter upon another digression. We 
have not made, because we see no need to make, any find¬ 
ings respecting the motives of those of the “Paid Staff” 
who advocated and worked for the award of a Grand Prize 
to the Eureka Company and opposed one to the Hoover 
Company. We have not even named them as they are not 
parties to this Bill, nor have we discussed the propriety of 
their conduct pro or con. We do feel called upon to make 
findings respecting the conduct and motives of the executive 
officers of the Association, and of Mr. James S. Rogers the 
member of the Committee on Appeals to whom reference 
has been made. We have already found as a fact that these 
officers of the Association discouraged any review of the 
awards as the first finding of the Committee on Appeals 
left them. Whether or not they acted with good judgment 
we find that they acted upon their own independent judg¬ 
ments and from no unworthy motives. We absolve them 
from all charges, if there be any, of being parties to any 
unlawful conspiracy. The Association was at the time 
winding up its affairs and its officials disbanding. If the 
executive officers were over anxious to be done with 
178 their responsibilities no one would impute any blame 
to them, for it cannot be said that the Exhibition 
ended in anv blaze of glorv as its affairs were sliortlv after- 
w^ards placed in the hands of Receivers. It was to be ex¬ 
pected that the Management would be disinclined to do any¬ 
thing which would prolong their duties or upset any awards 
which had been made. The feeling to stand by what had 
been done was natural enough and proper enough. Mr. 
Rogers, for what he did, has been subjected to rather sharp, 
and as it seems to us, wholly uncalled for criticism. He 
beyond all question was a very capable member of the Com¬ 
mittee, and we make the unqualified finding that his motives 
were unselfish, disinterested and wholly worthy. The very 
kind of opposition he encountered was bound to make him 
more determined, insistent and persistent. If this took on 
to those whose purposes he was thwarting the appearance 
of partisanship and advocacy of the Hoover cause, we see 
no discredit to him in this. We find that he had no motive 
nor purpose in what he did other than to do what he could 
to have what he believed to be justice done. The question 
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had been raised whether a finding, to which he had been a 
party, did not do an injustice to an exhibitor. This sug¬ 
gested to him the recalling of the Committee. Objections 
were made and then abandoned as untenable in favor of 
others, which were found likewise untenable, witk a recur¬ 
rence to those which had been abandoned. If this confirmed 
him in his view that there should be a reconsideration of the 
action of the Committee, there would be small wonder. 
The Committee was reconvened. The situation was not 
without its difficulties. An award of a Grand I^rize had 


been made to the Eureka Company. It would have been 
embarrassing to have recalled a prize once given 
179 even if this course had been practicable. 

The giving of a like prize to the Hoover Company 
met with the obstacle of a provision of the Rul£s. Inci¬ 
dentally slight attention was paid to these Rules kvhen the 
Paid Staff were in accord with what was proposed to be* 
done. They were appealed to only to stop what jthe Staff 
didn’t want done. The Rule referred to prescribes that 
only one Grand Prize should be awarded in class competi¬ 
tions between exhibits of the same type. There was, how¬ 
ever, another Rule which permitted of more than one Grand 
Prize being awarded when the exhibits were of different 
types, although in the same class. This offered a happy 
solution of the problem if the sweepers were foijmd to be 


of different types. It was found that the rival Sweepers, 
although both in the class of vacuum cleaners, operated 
upon wholly different principles, and hence were jof differ¬ 
ent types, to each of wdiich a Grand Prize might be jawarded. 

The Committee of Appeals upon the re-hearing granted 
on the application of the Hoover Company, came to the 
conclusion indicated and awarded a Grand Pri^e to the 
Hoover Company for its special type of sweeper. The 
Hoover Company acquiesced in this, thus putting jitself out 
of competition with the Eureka Company. The i situation 
then was the award of a Grand Prize to the Eureka for its 


sweeper and a like prize to the Hoover Company for a 
different type of sweeper. It is clear that neither has any 
standing in Law or Equity to complain of the aw^rd to the 
other. All that remained to be done was for the Executive 
Jury to announce the award to the Hoover Company and 
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for the officials of the Association to issue it in the form 
provided. The officers of the Association, however, refused 
to follow this simple course or to permit the Hoover 

180 Company to receive the prize awarded, resulting in 
the filing of this Bill. In its original form complaint 

w T as made of the award of a Grand Prize to the Eureka 
Company. We held that the Hoover Company had no 
status to object to the award of a prize to another exhibitor 
with whom the Hoover Company was not in competition. 
By the same token, we also hold that the Eureka Company 
cannot be heard to complain of an award to the Hoover 
Company or to any other exhibitor with whom it is not in 
competition. Notwithstanding this the Eureka Company 
has taken upon itself, perhaps felt driven to take upon 
itself, the whole burden of the defense. The Paid Staff 
and the officials of the Association instead of taking a neu¬ 
tral and impartial position have yielded to the impulse to 
take sides with the Eureka Company and to oppose at every 
step the grant of a Grand Prize to the Hoover Company. 

We can easilv understand whv the executive officials of 

W * 

the Association were led into this attitude of opposition. 
One of the objections to issuing the Grand Prize awarded 
to the Hoover Company was that the affairs of the Asso¬ 
ciation had been wound up and that the officials, whose 
duty it was to issue the prizes, were officially defunct yet 
as an expression of neutrality the offer was made to issue 
a Grand Prize to the Hoover Company, if the Eureka Com¬ 
pany would consent. This offer was made before the Bill 
was filed and was reiterated when the case was first before 
the Court in the argument at Bar. Of course, this was 
characterized by counsel for plaintiff as a mere gesture, 
as it was well known the Eureka Company would never 
consent. When the answer came to be filed a reiteration 
of the offer was made. The Bill had averred that the Asso¬ 
ciation had refused to issue the prize to the Hoover 

181 Company without the consent of the Eureka Com¬ 
pany. 

We give the Answer in its own words: 

“It is admitted that the officials of the defendant Asso¬ 
ciation refused to accept the recommendation and decision 
of the illegally constituted Committee on Appeals and 
award a Grand Prize to the Hoover Company unless the 
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defendant, Eureka Vacuum Cleaner Company g^ve its con¬ 
sent thereto, knowing that the Eureka Vacuujm Cleaner 
Company would never recognize any such illegally made 
award. ’ ’ T 

The versatile counsel for the Exhibition placds a differ¬ 
ent construction upon this part of the Answer trom what 
an otherwise uninformed reader would place upqn it. Any 
adequate discussion of all the questions of facjt and law 
raised and discussed by counsel would unduly prolong this 
already overlong opinion. We in consequence content our¬ 
selves with a finding of fact and statement of the conclu¬ 
sions of law’ reached and are brought to the sole question 
of fact which this case presents and with which we began, 
v’hich is whether the Committee on Appeals Awarded a 
Grand Prize to the Hoover Company. | 

Finding of Fact. ! 

1. The Committee on Appeals, in accordance with the 
system of making awards and the practice followed by the 
Exhibition in the granting of prizes, duly awarded to the 
plaintiff, Hoover Company, a Grand Prize for its positive, 
agitator type of vacuum cleaner. 

Conclusions of Law. 

1. It was the duty of the Executive Jury upon the above 

award being made to announce and publish the same, 
182 and of the officials of the Sesqui-Centenni&l Exhibi¬ 
tion Association to make this award effective by 
granting and issuing to the Hoover Company, in the usual 
form, the Grand Prize so awarded. 

2. It was within the powers of the Committee on Appeals 
to grant the rehearing allowed and to reconsider the con¬ 
clusions before reached. 

3. A Court of Equity has jurisdiction by ffiandatory 
process to enjoin the officials of said Association to issue 
such Grand Prize so aw-arded to the Hoover Company. 

4. The plaintiff has the right to a decree granting the 
second prayer of the Bill of Complaint. 

5. The third prayer of the Bill should be denied. 

6. The plaintiff has the right to a decree agaiijst the de¬ 
fendant, the Eureka Vacuum Cleaner Company, for costs. 
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Perhaps a word should be said in support of Conclusion 
5. It is doubtless true that what the Eureka Company did 
it was to some extent provoked into doing by the tactics 
employed by the Hoover Company, and that it felt obliged 
to present its defense to the Bill as filed. Thus far we do 
not hold the Eureka Company to blame nor have we per¬ 
mitted our judgment to be influenced by the flaming rhet¬ 
oric in which this defendant has indulged, except in so far 
as it has misrepresented the rulings of this Court. For this 
latter we do hold them blameworthy, as from this they 
should have refrained. Had this defendant contented it¬ 
self with a defense to the charges in the Bill aimed at it 
and to the prayer for an injunction against it, a decree for 
the payment of costs might have been escaped. It chose, 
however to do, what we have found was not its concern, 
viz: to challenge the right of the Hoover Company to a 
prize for a different type of exhibit with which it was not 
in competition. 

183 The consequences is a decree against it for costs. 

A word of admonition may not be out of place. In 
the formal decree enforcing the findings made, we shall see 
to it that a clause is inserted that no advertising use be 
made of the rulings of this Court. The Eureka Company 
may make such use as it pleases of the fact that it received 
a Grand Prize. The Hoover Company may do likewise, if 
and when it gets one. Neither is any concern of this Court. 
Neither of these prizes has, however, been granted by this 
Court, and they are neither less nor more because of any 
rulings of the Courts. Any reference therefore to what the 
Courts have done is out of place. 

The verv full Briefs submitted bv the defendants deserve 
•' * 

more than mere mention. We could not, however, follow 
the arguments advanced without extending this opinion to 
such a length as to be a burden to any one who feels in duty 
bound to read it. 

Such of the requests for findings of fact and conclusions 
of law as counsel may submit to be answered we will answer 
to be incorporated with this opinion. 

To give definiteness of date for appellate and other pur¬ 
poses, no decree is now made, but the parties have leave to 
submit drafts of a formal decree in accordance herewith, 
the Court retaining' jurisdiction of the cause in order to 
enter a formal decree. 
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184 In the District Court of the United States for the 
Eastern District of Pennsylvania, Mafch Term, 
1927. 

No. 4015. 

Hoover Company, Plaintiff, 

vs. I 

Sesqui-Centennial Exhibition Association anjl Eureka 
Vacuum Cleaner Company. Defendant^. 

Final Decree. 

i 

Before Dickinson, J.: 

This case having come on to be heard on the [plaintiff’s 
Amended Bill, the Answers of both defendants, ^nd proofs 
fully taken and argument had by counsel, it is hereby Or¬ 
dered, Adjudged and Decreed as follows: 

1. That the defendant Sesqui-Centennial Exhibition As¬ 
sociation,, its officers and agents be, and they hereby are, 
ordered and enjoined to issue a Grand Prize to th^ plaintiff, 
Hoover Company, for its positive agitator type (if vacuum 
cleaner, in accordance with the award of the Committee on 
Appeals of the International Jury of Awards, of said de¬ 
fendant. 

2. It is further ordered, adjudged and decree^, that the 
plaintiff do recover its costs from defendant Eureka 
Vacuum Cleaner Company. 

By the Court. 

J . 


Attest : 

GEORGE BRODBECK, 

Clerk . 

Apr. 22,1931. 

185 United States of America, 

Eastern District of Pennsylvania , set A 

I, George Brodbeck, Clerk of the District Court of the 
United States of America, for the Eastern District of Penn¬ 
sylvania, do hereby certify that the annexed and foregoing 
is a true and faithful copy of Plaintiff’s Exhibit lfl, offered 
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and admitted in evidence in the case of Hoover Company 
vs. Sesqui-Centennial Exhibition Association and Eureka 
Vacuum Cleaner Company, in the District Court of the 
United States, for the Eastern District of Pennsylvania, as 
of March Term, 1927, No. 4015, and Opinion, filed on April 
8t.h, 1931; and Decree, filed on the 22nd day of April, 1931, 
in the case of Hoover Company vs. Sesqui-Centennial Ex¬ 
hibition Association and Eureka Vacuum Cleaner Com¬ 
pany, No. 4015, March Term, 1927, in Equity. 

In testimonv whereof, I have hereunto subscribed mv 
name and affixed the seal of the said Court, at Philadelphia, 
this 1st day of June in the year of our Lord one thousand 
nine hundred and thirty-one, and of the Independence of 
the L’nited States the one hundred and fifty-fifth. 

TSeal of the District Court of the United States, 

E. D. Penna.] 

GEORGE BRODBECK, 

Clerk , District Court. 

United States of America, 

Eastern District of Pennsylvania , set.: 

I, William H. Kirkpatrick, Judge of the District Court of 
the United States for the Eastern District of Pennsylvania, 
do hereby certify that the above-named George Brodbeck, 
by whom the foregoing attestation was made, was at the 
time of so making the same and is now the Clerk of the 
District Court of the United States for the Eastern Dis¬ 
trict of Pennsylvania, duly commissioned and qualified, to 
all whose acts, as such, full faith and credit arc and ought 
to be given, as well in Courts of Judicature as elsewhere, 
and that the seal thereto annexed is the seal of the said 
Court, and that the said attestation so made by him is in 
due form. 

In testimony whereof, I have hereunto set my hand this. 
1st day of June A. D. one thousand nine hundred and 
thirty-one. 

W. H. KIRKPATRICK, 

District Judge. 

United States of America, 

Eastern District of Pennsylvania , set.: 

I, George Brodbeck, Clerk of the District Court of the 
United States for the Eastern District of Pennsylvania, do 
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certify that the Honorable William H. Kirkpatrick, by 
whom the foregoing attestation was made, and whose name 
is thereto subscribed, was at the time of making thereof and 
still is Judge of the District Court of the United Sjtates for 
the Eastern District of Pennsylvania, duly comnjiissioned 
and sworn; to all whose acts, as such, full faith and credit 
are and ought to be given, as well in Courts of Judicature 
as elsewhere. 

In testimony whereof, I have hereunto set my fyand and 
affixed the seal of the said Court, this 1st day of June in 
the year of our Lord one thousand nine hundred aiid thirty- 
one and the one hundred and fifty-fifth year of tthe Inde¬ 
pendence of the United States. 

[Seal of the District Court of the United States, 

E. D. Penna.] 

GEORGE BRODBEck, 

Clerk, District \ Court. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5663. Charles E. Lucke et al., appellants, vs. 
Thomas E. Robertson, Commissioner, &c. Court of Ap¬ 
peals, District of Columbia. Filed Apr. 28, 1932, Henry 
W. Hodges, Clerk. 
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these aprons are alternated, so as to raise one 
when the other is lowered, by means of a 
swinging sector 15 , one of which is pivoted at 
16 on each side of the case. The lower limb 
5 of this sector is designed to bear upon the sur¬ 
face of the carpet with sufficient frictional 
force, as when the sweeper is propelled along 
the carpet it will be thrown one way or the 
other, according to which way the machine is. 
io run. At each lower corner of the sector a 
bearing for the pintle-stud 11 is provided, in 
which the said studs are journaled, as shown 
in dotted lines in Fig. 2 . Thus when the 
sweeper is propelled in one direction the apron 
15 which lies in front or in the path of the ad¬ 
vancing brush will be drawn down so that its 
bottom edge will lie in close contact with the 
surface of the carpet, in which position the 
rotation of the brush will most effectually 
20 carry the dirt and litter up the apron and 
drive them over into the dustpan or drawer. 
Reversing the direction of movement of the 
machine will reverse the relative positions of 
the aprons. 

25 The sweeping device consists of a cylin¬ 
drical brush having its bristles set in helical 
courses with intervals between them, as is 
w’ell understood. It is journaled in bearings 
37 in the case, imwhich it can freely revolve. 
30 A circular recess 38 , concentric with one of 
the said bearings, is formed in the.inner face 
of the case on each side thereof to receive 
the end of the brush-shaft and allow the 
same to turn. These brush-journals project 
35 through the sides of the case sufficiently to 


In this instance I show a brush with consid¬ 
erable intervals between the helical rows of 
bristles. In these intervals are hung a num- 65 
ber of small beaters or weights, which are 
connected to the shaft of the brush by short- 
links, so that they can swing freely. The 
length of these is so regulated that they will 
just strike the surface of the carpet as the 70 
brush is rapidly revolved. The office of 
these beaters is to raise the dust, so that 
when it rises into the current of air pro¬ 
duced by the revolving brush it will be driven 
over into the dust-pans or carried up and ar- 75 
rested by the screen or filter in the top of the 
case. These beaters add much to the effi¬ 
ciency of the machine. 

Having thus described my invention, what 
I claim as new, and desire to secure by Lett ers So 
Patent, is— 

1. The combination of a sweeper-case with 
apron-reversing sectors pivoted thereto and 
adapted to drag on the surface to be swept, 
guides in the case, aprons connected to the S5 
sectors and adapted to slide in or on the 
guides and dust-receptacles supported within 
the case substantially as set forth. 

2 . The combination of inclined aprons with 

a sweeper-case in the ends of which they are 90 
adapted to slide into and out of position for 
use at will, and pivoted devices one for each 
apron attached independently to the said 
case and arranged to be operated automatic¬ 
ally by contact with the surface to be swept, 95 
for moving the said apron into position, and 
dust-pans arranged at each end of the case 


take on the pinion-gears 7 , one of which is 
preferably provided at each side of the case. 
These pinions gear into wheels 3 , which are 
carried on the truck-axles 11. These gears 
40 transmit motion from the axles to the brush. 
The axles pass through vertically-elongated 
slots 12, Fig. 7 , of the case, so that free ver¬ 
tical play between the two may be had. 
Thus if the wheels settle down into the pile 
45 of a soft plush or velvet carpet and the un¬ 
der edges of the case ride on the surface of 
the plush the slots 12 will permit accommo¬ 
dation of the elevation of the one to that of 
the other. This is a desirable feature, as it 
50 lets the case down onto the surface of the 
carpet at all times, thus preventing the escape 
of dust from beneath the sweeper. The edges 
of the truck-wheels may be fitted in any way 
to secure reliable frictional contact with the 
55 surface of the floor or carpet. In this in¬ 
stance the drawings show a rubber band for 
that purpose; but other means will serve. 

The dust-drawers are secured in their 
places in the sweeper by a small clip or but- 
60 ton 36 , attached to the frame, as seen in Fig. 2 . 
Whenever the drawers become loaded, by 
unfastening them they are easily emptied. 


in front of the apron, substantially as set 
forth. 

3 . The combination in a carpet-sweeper of 
a case in which a rotary brush is journaled, 
with a wheel-truck to which a propelling- 
handle is attached, and means interposed be¬ 
tween the truck-wffieels and brush for driv¬ 
ing the latter from the former, the axles of 
the truck-wheels passing through openings 
in the case, enough larger than the diameter 
of the axles to permit either the case or the 
truck to have free vertical movement inde¬ 
pendently of the movement of the other. 

. 4 . In combination with a sw r eeper-ease hav¬ 
ing vertical slots formed therein, a truck 
having driving-wheels mounted in it and a 
handle attached to the said truck, the shafts 
of the driving-wheels passing through the 
said slots, in order that the case and the 
truck may be vertically movable independ¬ 
ently of each other. 

In testimony whereof I have hereto affixed 
my signature in the presence of two witnesses. 

LUTIIER A. DOLPH. 

Witnesses: 

Franklin Sc ott, 

Emily Scott. 
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United States Patent Office. 


LUTHER A. DOLPII, OF NORTH BENNINGTON, VERMONT. 

CARPET-SWEEPER. 


SPECIFICATION forming part of Reissued Tetters Patent No. 11,541, dated May 26,1896. 

Original No. 555,935, dated March 10,1898. Application for reissue filed April 10,1896. Serial No. 587,034. 

To all whom it may concern: being all removed except one of the dust- 

Be it known tlrat I, Luther A. Dolpii, a pans. This view also shows a modification 
citizen of the United States, residing at North of the dust-pan supports. Fig. 8 is a per- 55 
Bennington, in the county of Bennington and spective view of one end of one of the dust- 
5 State of Vermont, have invented certain new aprons, 
and useful Improvements in Carpet-Sweep- The wheel-frame consists of the two axles 
ers; and I do hereby declare the following to 11' 11, which are journaled in the side bars 
be a full, clear, and exact description thereof, 2 2 , as shown in Fig. 1, and are provided at 60 
such as will enable others skilled in the art to each end with a wheel 1 and a gear 3. To the 
10 which it appertains to make and use the same, middle of each of the side bars an arm of the 
reference being had to the accompanying propellihg-handle 5 is pivoted, whereby the 
drawings, which form a part of this specifica- sweeper may be propelled. .On each side of 
tion. the frame a semicircular jdelding spring 4 is 65 

My invention relates to improved means provided, which has a band 31 at or near its 
15 for running the case in close con tact with the top, into which the handle 5 locks when it is 
carpet, to provisions for affording vertical desired to leave the handle standing upright, 
accommodating adjustment of the wheel- Thus the sweeper-truck consists of the two 
frame and case to each other and to uneven pairs of wheels, their axles, the sidebars, and 70 
places over which the sweeper has to pass, to propelling-handle, the supporting-spring 4 
20 devices for alternately elevating or depress- being an accessory to the other parts. 

ing the nose of the dust-pan according as the The other parts are attached to or carried 
motion of the rotary brush is reversed, and in the case 22 as follows: The case is of the 
to provisions for screening the dust from the ordinary form, except that it is provided with 75 
circulating current of air produced by the a dust-screen at its top, which consists of a 
25 revolution of the brush as it passes from the rectangular elevated opening which is cov- 
machine. ered with a cap 24, through which are several 

I will first describe the construction of my openings 25. Between the under side of the 
apparatus and its mode of operation, after cap and the top of the opening a sheet or two So 
which the invention will be pointed out in the of cotton-batting or other suitable material is 
30 claims. carried, as seen in Fig. 3. This batting per- 

My invention is divisible into two parts, mits the air to pass freely through it, butex- 
One of these is the wheel-frame and the other eludes the dust. The sweeper is arranged to 
is the case. These are made in one sense in- be run in either direction, and so is provided 85 
dependent of each other. In use the case with two dust-pans 10 10, one of which is 
35 slides along the surface of the carpet, so as to shown in cross-section in Fig. 7. These pans 
shut in all the dust, and the wheel-frame is run on slides 34 or are fitted with ledges 35, 
free to accommodate itself to any uneven which run in grooves 20, as seen in Ehg. 3. 
places in the surface over which it has to Each pan is protected by a cord or other suit- 90 
pass or can ride over slight obstacles without able soft buffer-guard, which serves to pre- 
J 40 lifting the case so as to allow the escape of vent injury to furniture by running the 
dust. sweeper against it. Inside the case and di- 

The drawings fully illustrate the invention, rectly in front of each dust-pan a sliding in- 
in which— " dined plane 1.1 is placed, the ends of which 95 

Figure 1 shows a plan view of my sweeper slide in the grooves 17, provided therefor in 
45 with a part of its cover removed. Fig. 2 is a the side walls of the case. At or near the 
side elevation of the same. Fig. 3 is a view middle of these grooves each one is perfo- 
of a transverse sectional elevation of the ma- rated, as at 18, for the reception of a pintle- 
chine, taken on the line x x of Fig. 1. Fig. 4 stud 14, Fig. 8, which projects from each end 100 
is a partial elevation of the front corner of the of the aprons 13. These elongated slots 18 
50 sweeper. Figs. 5 and 0 show two positions permit the aprons to slide up and down, so as 
of the apron-shifter. Fig. 7 is a view of the to cOme in contact with the carpet or be ele- 
insidc of one end of the case, the machinery vated above it. The relative positions of 
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these aprons are alternated, so as to raise one 
when the other is lowered, by means of a 
swinging sector 15, one of which is pivoted at 
1C on each side of the case. The lower limb 
5 of this sector is designed to bear upon the sur¬ 
face of the carpet with sufficient frictional 
force, as when the sweeper is propelled along 
the carpet it will be thrown one way or the 
other, according to which way the machine is. 
io run. At each lower corner of the sector a 
bearing for the pintle-stud 14 is provided, in 
which the said studs are journaled, as shown 
in dotted lines in Fig. 2. Thus when the 
sweeper is propelled in one direction the apron 
15 which lies in front or in the path of the ad¬ 
vancing brush will be drawn down so that its 
bottom edge will lie in close contact with the 
surface of the carpet, in which position the 
rotation of the brush will most effectually 
20 carry the dirt and litter up the apron and 
drive them over into the dustpan or drawer. 
Reversing the direction of movement of the 
machine will reverse the relative positions of 
the aprons. 

25 The sweeping device consists of a cylin¬ 
drical brush having its bristles set in helical 
courses with intervals between them, as is 
w’ell understood. It is journaled in bearings 
37 in the case, in* which it can freely revolve. 
30 A circular recess 38, concentric with one of 
the said bearings, is formed in the.inner face 
of the case on each side thereof to receive 
the end of the brush-shaft and allow the 
same to turn. These brush-journals project 
35 through the sides of the case sufficiently to 
take on the pinion-gears 7, one of which is 
preferably provided at each side of the case. 
These pinions gear into wheels 3, which are 
carried on the truck-axles 11. These gears 
40 transmit motion from the axles to the brush. 
The axles pass through vertically-elongated 
slots 12, Fig. 7, of the case, so that free ver¬ 
tical play between the two may be had. 
Thus if the wheels settle down into the pile 
45 of a soft plush or velvet carpet and the un¬ 
der edges of the case ride on the surface of 
the plush the slots 12 will permit accommo¬ 
dation of the elevation of the one to that of 
the other. This is a desirable feature, as it 
50 lets the case down onto the surface of the 
carpet at all times, thus preventing the escape 
of dust from beneath the sweeper. The edges 
of the truck-wheels may be fitted in any way 
to secure reliable frictional contact with the 
55 surface of the floor or carpet. In this in¬ 
stance the drawings show a rubber band for 
that purpose; but other means will serve. 

The dust-drawers are secured in their 
places in the sweeper by a small clip or but- 
60 ton 36, attached to the frame, as seen in Fig. 2. 
Whenever the drawers become loaded, by 
unfastening them they are easily emptied. 


In this instance I show a brush with consid¬ 
erable intervals between the helical rows of 
bristles. In these intervals are hung a num- 65 
ber of small beaters or weights, which are 
connected to the shaft of the brush by short- 
links, so that they can swing freely. The 
length of these is so regulated that they will 
just strike the surface of the carpet as the 70 
brush is rapidly revolved. The office of 
these beaters is to raise the dust, so that 
when it rises into the current of air pro¬ 
duced by the revolving brusli it will be driven 
over into the dust-pans or carried up and ar- 75 
rested by the screen or filter in the top of the 
case. These beaters add much to the effi¬ 
ciency of the machine. 

Having thus described my invention, what 
I claim as new, and desire to secure by Letters So 
Patent, is— 

1. The combination of a sweeper-case with 
apron-reversing sectors pivoted thereto and 
adapted to drag on the surface to be swept, 
guides in the case, aprons connected to the 85 
sectors and adapted to slide in or on the 
guides and dust-receptacles supported within 
the case substantially as set forth. 

2. The combination of inclined aprons with 

a sw eeper-case in the ends of which they are 90 
adapted to slide into and out of position for 
use at will, and pivoted devices one for each 
apron attached independently to the said 
case and arranged to be operated automatic¬ 
ally by contact w ith the surface to be swept, 95 
for moving the said apron into position, and 
dust-pans arranged at each end of the case 
in front of the apron, substantially as set 
forth. 

3. The combination in a carpet-sweeper of 100 
a case in which a rotary brush is journaled, 
with a wheel-truck to which a propelling- 
handle is attached, and means interposed be¬ 
tween the truck-wheels and brush for driv¬ 
ing the latter from the former, the axles of 105 
the truck-wheels passing through openings 

in the case, enough larger than the diameter 
of the axles to permit either the case or the 
truck to have free vertical movement inde¬ 
pendently of the movement of the other. no 
, 4. In combination with a sw r eeper-case hav¬ 
ing vertical slots formed therein, a truck 
having driving-wheels mounted in it and a 
handle attached to the said truck, the shafts 
of the driving-wheels passing through the 115 
said slots, in order that the case and the 
truck may be vertically movable independ¬ 
ently of each other. 

In testimony whereof I have hereto affixed 
my signature in the presence of two witnesses. 120 

LUTIIER A. DOLPIL 

Witnesses: 

Franklin Sc ott, 

Emily Scott. 
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UNITED STATES PATENT OFFICE. 


ROBERT B. HUTCHISON, OF WILK1NSBURG, PENNSYLVANIA. 

SURFACE-CLEANING KIACHSNE. 

No. 813,557. Specification of Letters Patent. Patented Feb. 27, 1906. 

Application filed July 27,1904. Serial No. 218,330- 


To all wtbOTVj it may concern .* 

Be it known that I, Kobeet B. Hutchi¬ 
son, a citizen of the United States, residing 
at Wilkinsburg, in the county of Allegheny 
S and State of Pennsylvania, have invented 
certain new and useful Improvements in Sur¬ 
face-Cleaning Machines, of wliicli the follow'- 
. ing is a specification, reference being had 
therein to the accompanying drawings, forrn- 
io ingpart of this specification, in which— 

• Figure 1 is a plan view, a portion of the 
handle-bar being removed. Fig. 2 is a ver¬ 
tical longitudinal section through the cover 
on the line IIII of Fig. 4. Fig. 3 is a side ele- 
15 vation. Fig. 4 is a cross-section on the line 
IY IV of Fig. 3: Fig. 5 is a plan view of the 
apparatus with the cover removed. Fig. 6 is 
an end view. Fig. 7 is a detail of the frame, 
showing the wheel supporting and adjusting 
20 slot. Fig. 8 is a detail view of one of the 
knockers. Fig. 9 is a vertical cross-section 
on the line IXIX of Fig. 5 without the pan. 

' My invention refers to improvements in 
power-actuated surface-cleaning machines 
25 for the purpose of cleaning carpets, floors, or 
wherever it is desirable to remove an accu¬ 
mulation of dirt or dust or to renew’ the origi¬ 
nal freshness of color of the surface. 

The apparatus comprising the invention is 
30 particularly adapted to cleaning carpets or 
rugs on the floor-without removal, and is de¬ 
signed to be moved around over the floor by 
the. operator and to be actuated by'a motor 
constituting a portion of the mechanism by* 
35 which the active elements of the device are 
driven. 

. The apparatus consists of a supporting- 
frame. mounted on rollers or wheels, with a 
power - driven rotary brush provided w ith 
40 knockers, a motor, and a surrounding inclos- 
ingdust-casing. * 

Keferring to the drawings, 2 2 are flat side 
bars constituting the mam portions of the 
frame of the apparatus, saia bars joeing lo- 
45 cated vertically edgewise and provided with 
cross-bars 3 at each end by which the frame 
is - strengthened, upon which frame the 
. wheels^ motor, rotating brush, and handle are 
mounted. 

5° ; $ represents the wheels, preferably rubber- 
tired, mounted on bearing-studs which are 
vertically .adjustable in slots 5 and secured 
by. nuts 6, by which the frame and its sup¬ 


ported rotating brush are adjusted with rela¬ 
tion to the floor-surface. - 55 

7 is the brush-shaft, rotatably mounted in 
suitable bearings in the cross-bars at each 
enij and provided with a series of spirally- 
arranged bristles 8, extending from the shaft 
for its full length, with intervening corre- 60 
spondingly spirally arranged openings, as 
clearly shown. The shaft as thus provided 
with bristles constitutes a cylindrical brush 
adapted to make brushing contact with a 
floor or carpet surface, so as to dislodge and 65 
remove the dust, &c., as will be readily under¬ 
stood. The brush-shaft 7 is provided with 
several beaters, consisting of small metallic 
or rubber balls 10, flexibly connected with the 
shaft in any suitable manner, as by a link 10 a 70 
and an intervening spiral spring 11. In the 
rapid rotation of the shaft as the machine is 
moved around over the floor these beaters 
come into rapid contact with the carpet, 
thoroughly dislodging the dust, &c., whicn is 75 
then taken up ana removed by the brushes. 

12 is a motor, preferably an electric motor, 
rigidly mounted upon the frame and pro¬ 
vided with the usual driving-pinion 13, in en¬ 
gagement with a toothed wheel 14, mounted 80 
on one end of the brush-shaft, as shown, by 
which construction rapid rotary motion is im¬ 
parted to the brush. For the purpose of re¬ 
ducing noise, raw hide or fiber gearing may be 
used to transmit pow’er from the motor to the 85 
brush. 

The frame of the machine is provided with 
a handle-bar 15, having handles at its upper 
end and rigidly secured to the frame at the 
base in any suitable manner, as by bolts, by 90- 
which construction the. machine is moved 
around over the floor upon its supporting- 
wheels. Power is supplied to the motor by 
conducting - wires 16, connected with bind¬ 
ing-posts on the motor, said wrires being of 95 
suitable length and furnished with a socket 
or other electrical connecting device 17, 
adapted to be inserted'in an ordinary electric- 
lamp-socket or connected with otfier source 
of current, by which means the motor is sup- 100 
plied at whatever position it may be in the 
room. By making these wires of sufficient 
length the machine may be moved around 
over the entire floor with ease and the supply 
maintained. very conveniently. I do not, 105 
how’ever, desire to be confined to the use of 


813,567 


148 

a 

an electric motor, as it is obvious that any 
other suitable kind of driving mechanism 
may be employed which may be mounted 
upon the machine. 

5 At each end of the frame are rigidly-lo¬ 
cated end plates 18, of sheet metal, while the 
entire bru^h is inclosed within a removable 
casing 19, provided with a handle 20, having 
downwardly-turned sides and terminating in 
io inwardly-extending bottom portions 21, hav¬ 
ing backwardly and upwardly extending 
dust-retaining flanges or lips 22. The bot¬ 
tom poisons, constituting the lower inclos¬ 
ing walls of the pan, are preferably sloped in- 
15 wardly and downwardly and then somewhat 
upwardly, as shown in Fig. 4, thus providing 
• obtuse ndges 23, adapted to bear at all times 
upon the floor or carpet surface. The entire 
casing fits over the brush and in engagement 
20 with the end plates 18, for which purpose the 
casing is provided with rectangular openings 
at each end, across which the end plates ex¬ 
tend when the casing is in place, lapping over 
the ends of the casing sufficiently far to make 
25 a practically dust-tight joint. Sufficient ver¬ 
tical play is provided above the bars 2, as in¬ 
dicated at 24, this allowing the casing to rise 
and fall with relation to the frame and end 
plates, it being understood that the casing at 
30 all times rests by gravity upon the/floor and 
is carried forwardly or backwardly by its lat¬ 
eral engagement with the bars 2. By this 
means tne casing will adjust itself to the car¬ 
pet independent of the frame, thus insuring 
35 contact with the surface in case of carpets or 
different textures or length of pile, while ac¬ 
commodating itself to unevennesses m the 
surface. 

When thus constructed and assembled, 
40 power having been supplied to the motor, the 
brushes are rotated and together with their 
cooperating beaters rap’dly remove the dust. 
Such operation is greatly facilitated by the 
spiral arrangement of the brushes, which tend 
45 to move the dust lengthwise of the brush as 
well as upwardly from the floor, finally de¬ 
positing it in the pan at each side, where it is 
accumulated and may be removed from time 
to time, as will be readily understood, by 
50 merely lifting the casing upwardly and in¬ 
verting it. 

The machine may also be used upon verti¬ 
cal walls as well as horizontal and on differ¬ 
ent surfaces—as, for instance, for renewing 
55 the brick or stone surfaces on old buildings. 
The invention may be used for the purpose of 
cleaningthepaintoff of any surfacebyfnction. 

The manipulation of the machine requires 
no special- skill, its work is ve$y thorough and 
60 rapid, and it accomplishes at low cost and 
with great facility a large amount of hereto¬ 
fore laborious and expensive work.. 

Various changes or modifications may be 


made in the design, proportions, or other do-, 
tails of the invention by the skilled mechanic;' ^5 
but a}l such changes are to be considered aa 
wiihin the scope or the following claims. 

Wh at I claim is— 

1. In a surface-cleaning machine, the com¬ 
bination of a framework composed of two 70 
main bars arranged parallel to each other, 
cross-bars providing bearings, a rotatable 
brush journaled in said bearings, supplemen¬ 
tal extensions at each end provided with ver- 
tically-adjustable supporting-wheels, a mo- 75 
tor, connecting-gearing arranged to transmit 
motion from the motor to the brush, and a 
removable casing provided with openings ar¬ 
ranged to engage the frame and to be verti¬ 
cally movable relatively thereto, said casing 8c x 
being adapted to normally rest upon the floor 
and having inwardly and upwardly turned 
bottom portions adapted to collect the prod¬ 
ucts 6f the brushing operation, substantially 

as set forth. 85 

2. In a surface-cleaning macliine, the com¬ 
bination of a framework composed of two 
main bars arranged parallel to each other and 
cross-bars providing bearings, a rotatable 
brush journaled in said bearings, supplemen- 90 
tal extensions at each end provided with ver- 
ticaily-adjustable supporting-wheels, a mo¬ 
tor, connecting-gearing arranged to transmit 
motion from the motor to the brush ; and a 
removable casing provided with openings ar- 95 
ranged to engage the frame and to be verti¬ 
cally movable relatively thereto, said casing 
being adapted to normally rest upon the floor 
and having inwardly and upwardly turned 
bottom portions adapted to collect the prod- xoo 
ucts of the brushing operation, said frame . 
being provided with plates inposition to cover 
the openings in the casing, substantially asset. 
forth. 

3. In a surface-cleaning machine, the com- 105 
bination of a portable frame having adjust¬ 
able supporting-wheels, a rotatable cleaning¬ 
brush mounted in said frame, ajmotor mount¬ 
ed on the frame and in driving engagement . 
with said brush, means for supplying power i\o 
to said motor, a removable casing for the 
brush freely mounted upon said framework 
adapted to rest upon the floor independent of 
the frame and to permit of relatively inde- . 
pendent vertical movement of said frame, 115 
said casing being provided with clearance- 
openings for the frame and having inwardly . 
and upwardly turned bottom portions com¬ 
prising oppositely-arranged pans adapted to 
collect the products of the brushing opera- iao 
tion, with plates engaging the brush-shaft 
and frame at each end overlapping the casing . 
to close the openings therein, substantially..^ 

as set forth. , 

4. In a surface-cleaning machine, the com- 1 a5 
bination with a rotatable brush, of a heating • : 


device flexibly connected with the shaft of I outwardly beyond the shaft, substantially as 
the brush, and an intervening resilient stiff- set forth. 

ening device, substantially as set forth. In testimony whereof I affix my signature 

5. In a surface-cleaning machine, the com- in presence of two witnesses, 
bination with a rotatable brush, of a beating ROBERT B. HUTCHISON, 

device flexibly connected with the shaft 01 Witnesses: 
the brush, and an intervening spiral spring ar- C. M. Clarke, 

ranged to normally hold the beating device Chas. W. V. Feigel. 
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UNTIED STATES PATENT OFFICE. 


BENJAMIN F. BLAKE, OF MARION, OHIO. 

COMBINED STJCTION-CLEANER, BLOWEK, AND POLISHING DEVICE. 


1,307,480. Specification of letters Patent Patented Dec. 5,1916. 

Application filed February 29,1916. Serial No. 81,257. 


To all whom it may concern: _ 

Be it known that I, BenjaAiin F. Blake, 
a citizen of the United States, residing at 
Marion, in the county of Marion and State 
5 of Ohio, have invented new and useful Im¬ 
provements in Combined Suction-Cleaners, 
Blowers, and Polishing Devices, of which 
the following is a specification. 

My invention relates to improvements in 
10 suction cleaners, and particularly to a com¬ 
bined suction cleaner, blower and polishing 
device. 

One object of the invention is to provide 
a suction cleaner for extracting dust and 
15 dirt from floors, carpets and the like, and 
which also'may be employed for producing 
a suction through a suction hose, or for 
performing the function of a blower to 
force a blast of air through a hose, so that 
8t the apparatus may be employed for differ¬ 
ent kinds of cleaning or dusting, and also 
for polishing floors and other surfaces when 
desired. 

A further object of the invention is to 
85 provide an electrically driven device of the 
character described which, when employed 
as a carpet cleaner or sweeper, will operate 
to beat or vibrate the carpet while under 
suction so as to thoroughly free the dust 
it for ready extraction. 

A still further object of the invention is 
to provide a cleaner which is simple of 
construction, reliable and efficient in action, 
and adapted to be manufactured and sold 
•5 at a comparatively low cost. 

The invention consists of the features 
of construction, combination and arrange¬ 
ment of parts herein fully described and 
claimed, reference being had to the accom- 
99 panving drawings in which:— 

Figure 1 is a side elevation of a cleaner 
constructed in accordance with my inven¬ 
tion. Fig. 2 is a vertical longitudinal sec¬ 
tion through the same. Fig. 3 is a bottom 
99 plan view of the cleaner. Figs. 4 and 5 
are vertical transverse sections on the lines 
4r—4 and 5—5 of Fig. 2. Fig. 6 is a sec¬ 
tional plan view on the line 6—6 of Fig. 
2. Fig. 7 is a face view of the nozzle on 
*• an enlarged scale. Fig. 8 is a face view of 
the coupling member adapted for connec¬ 
tion with the nozzle. Fig. 9 is a view of 
a closure disk or head. 

Referring to the drawings, 1 designates 
99 an inclosing casing to contain the working 


parts of the cleaner, which casing may be 
made of sheet metal or other suitable ma¬ 
terial. This casing has a downwardly 
curved or projecting forward portion 2 
terminating in a flat bottom plate 3 which 60 
is disposed below the plane of the bottom 
plate 4 of the horizontal rear portion 5 
of the casing, which portion 5 terminates 
in a rearwardly extending nozzle 6. The 
bottom plates 3 and 4 are provided with 65 
openings 7 and 8, respectively. These open¬ 
ings may be closed when desired by means 
of cover plates 9 and 10, adapted for slid¬ 
able engagement w T ith guideways 11 and 12 
on the casing. The opening 8 is provided 70 
to permit access to the main casing for the 
purpose of repairing and cleaning the in¬ 
terior parts, and is normally closed by 
means of the cover plate 10. The elevated 
portion 4 of the casing carries caster wheels, 75 
or other suitable supporting wheels 13, the 
tread surfaces of which extend just below 
the level of the bottom plate 3. Hence 
when the device is run over the surface 
of a floor or carpet the plate 3 will travel 80 
above but in close proximity to such floor 
or carpet, for a purpose hereinafter fully 
described. 

Journaled in bearings in the sides of the 
casing is a stationary shaft or axle 14, upon 88 
which is revolubly mounted a hollow shaft 
or sleeve 15, which shaft or sleeve is pro¬ 
vided with a plurality of open-work beater 
blades or members 16 the outer longitudi¬ 
nal bars of which are provided with 90 
rounded contact surfaces 17. These beater 
blades, of which any desired number may 
be employed, are mounted at an angle to 
each other upon the shaft 15, so as to suc¬ 
cessively come into beating position as the 
hollow shaft revolves and at different points 
in the path of revolution of said shaft. 
Each blade moves in a working orbit which 
brings it, when in working position, to pro¬ 
ject through the opening 7 so as to come 100 
in contact with a portion of a rug or carpet 
which has been raised by suction from the 
floor, so as to strike or beat the carpet 
with sufficient force to loosen up . and free 
the dust therefrom. 1 * 6 

When the device is employed as a suc¬ 
tion cleaner for cleaning floor coverings 
and the like, the opening 8 is closed and 
the opening 7 employed as the suction 
mouth, whereby, as the machine moves over 
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the surface of the carpet, the portions of 
the carpet coming successively beneath the 
opening 7 will be raised or drawn upward 
.by the suction, and while so raised will be 
5 struck by the beater blades, the carpet thus 
being beaten as well as vibrated vertically 
by the blows of the blades and. .counteract¬ 
ing suction force, so that the dust will be 
loosened up and drawn into the casing, so 
10 that the maximum efficiency in the clean¬ 
ing operation will be secured. 

On the sleeve or shaft 15 is a pulley 18 
which is connected by a belt 19 with a pul¬ 
ley 20 upon the lower end of a vertical 
15 drive shaft 21 , which shaft extends up¬ 
wardly through an opening 22 in the bot¬ 
tom of a blower chamber or casing 23 , 
which chamber or casing 23 is disposed in 
the upper rear portion of the main- casing 
20 1 and has arranged therein a fan or blower 
24 suitably connected with or driven from 
said shaft. The shaft 21 may be secured 
to or form an extension from the armature 
shaft of an electric motor 25 which is ar- 
25 ranged within a casing of its own on the 
top of the blower casing, said fan in opera¬ 
tion serving to produce a partial vacuum 
in the main casing whereby air will be 
drawn upward through the openings 7 and 
30 22 and discharged rrom the rear side of 
the blower casing into and through the 
nozzle 6. 

In practice, the radial portions or arms of 
the beater blades, which connect the longi- 
35 tudinally extending rods or portions thereof 
with the shaft 10, may be either rigid or 
composed of resilient material, resilient 
metal being preferably employed in order to 
diminish liability of fracture of any of the 
40 parts in the event that the beater should 
strike any foreign object upon or between 
the carpet and floor. At the top of the for¬ 
ward portion of the casing is an inlet con¬ 
nection 26 , normally closed by a screw cap 
45 27 , and upon the nozzle 6 is another inlet 
connection 28 normally closed by a screw 
cap 29 , the purposes of which connections 
will be hereinafter described. Attached to 
the motor casing 23 are the arms 30 of the 
50 forked or bifurcated portion of a handle 31 , 
whereby the device is pushed or drawn over 
the surface of a floor, and through this han¬ 
dle and the branching arms thereof pass 
conducting cords or wires 32 for supplying 
55 current from a suitable source to the electric 
motor, the flow of which current may be 
controlled by a switch 33 on the handle. 

The dust and other foreign matter drawn 
into the suction chamber of the casing are 
60 discharged through the nozzle 6 into a col¬ 
lecting bag or sack 34 , which is provided 
at its outer end with a ring or member 35 
for connection with a suspending chain or 
the like 36 .depending from the handle, 
35 whereby the bag is adapted to be supported 


in normal position. Any suitable means for 
detachably securing the bag to the nozzle 
may be employed. In the present instance I 
have shown the nozzle formed with a cou¬ 
pling disk or head 37 having a flat abutment 70 
face 38 provided at its lower portion with 
a flange 39 , to engage the lower hooked or 
grooved portion 39 ' of a coupling ring 40 
secured to the free end of the bag. As 
shown, the free edge o*f the bag extends 75 
across the face of this ring and is clamped 
in a recess formed in said face by means of 
an annular clamping member 41 secured to 
the ring 40 by suitable fastening devices 42 . 

The lower portion of this ring 40 , when so 
fitted over the flange 39 , will be held in 
position, and for the purpose of maintain¬ 
ing the coupling members in connected rela¬ 
tion and to form an air-tight joint a pivoted 
fastening member or latch 42 ' is provided 85 
upon the head 37 to engage a cooperating 
keeper member 43 on the ring 40 . An im¬ 
perforate disk or head 41 ', adapted to be 
applied to the head 37 in the same manner 
as the ring 41 , may be employed to close the 90 
nozzle when the ring 41 and bag are de¬ 
tached and it is desired to employ the appa¬ 
ratus as a blower in performing certain 
classes of work. 

i It will be readily . understood from the 95 
foregoing description that in the use of the 
device as a carpet sweeper, the dust and 
other foreign material drawn from the car¬ 
pet will be forced into the bag 34 and de¬ 
posited, the air escaping through the inter- 100 
stices between the woven threads of the bag, 
and that when the bag is filled it may be 
detached and emptied of its contents and re¬ 
placed in a simple, convenient and expedi¬ 
tious manner. When it is desired to use the 105 
device as a blower, to force air through a 
hose and jet nozzle for cleaning purposes, 
the bag 34 is detached, the plate 41 applied 
to close the nozzle 6, the caps 27 and 29 re¬ 
moved and the hose connected with the con- no 
nection 28 , whereupon air will be drawn in 
through the connection 26 and forced out 
through the connection 28 into the hose pipe. 

If it should be desired to employ the de¬ 
vice as a suction cleaner in connection with 115 
a hose, this may be done by closing the open¬ 
ings 7 and 8 and the connection 29 and at¬ 
taching the hose to the connection 26 , so 
that in the operation of the fan a suction 
will be produced in the main casing and in 120 
the hose, by means of which dust may be 
drawn through the hose into the device and 
forced into the bag or receptacle 34 as in the 
operation of cleaning a carpet. Thus the 
apparatus, in addition to its use for cleaning 125 
carpets and the like by running it over the 
same, may also be employed for use in con¬ 
nection with a blast or suction hose so that 
furniture and other articles and otherwise 
inaccessible places may be reached and 3 39 
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cleaned with facility, rendering the appa¬ 
ratus of general use in vacuum and air blast 
cleaning, as will be readily understood. 

By applying suitable polishing elements 
5 to the beaters the device may* also be em¬ 
ployed for polishing floors and other sur¬ 
faces. 

I claim:— 

1 . A cleaner including a casing having a 
10 suction chamber and an elongated duct hav¬ 
ing a restricted inlet communicating with 
said chamber, said duct being provided with 
a dust discharge outlet, blast outlet and air 
inlet nipples communicating respectively 
15 with the suction chamber and the duct, said 
nipples being provided with suitable clo¬ 
sures, a fan arranged within the duct, means 
for driving the fan, and means for closing 
the outlet of the duct. 

20 2 . A suction cleaner including a rasing 


having a suction chamber in its bottom and 
provided with superposed fan and motor 
chambers arranged at the upper rear por¬ 
tion thereof, and an elongated dust dis¬ 
charge duct communicating with the suction 25 
and fan chambers, said casing being further 
provided with air discharge and air inlet 
nipples communicating respectively with 
the suction chamber and the duct, said nip¬ 
ples being provided with'suitable closures, 30 
a closure for the duct, a fan arranged with¬ 
in the* fan chamber,' a motor arranged with¬ 
in the motor chamber, and a driving con¬ 
nection between the motor and fan. 

In testimony whereof I affix my signature 35 
in presence of two witnesses. 

BENJAMIN F. BLAKE. 

Witnesses: 

E. G. WlDEMAN, 

Wm. P. Moloney. 
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To all whom it may concern: 

Be it known that I, Howard Earl 
Hoover, a citizen of the United States, resid¬ 
ing at Chicago, in the county of Cook and 
5 State of Illinois, have invented a certain 
new and useful Improvement in Suction- 
Sweepers, of which the following is a speci¬ 
fication, being a divisional application of 
applicant’s copending application Serial 
10 No. 135,731. 

My application relates generally to im¬ 
provements in suction sweepers, and relates 
more particularly to certain operatively 
important details which codperate to render 
15 my device satisfactory and effective. 

One object of my invention is to provide 
an arrangement which will effectually pre¬ 
vent entangling within the suction nozzle of 
the fringes and edges of carpets, rugs and 
20 the like, while permitting the introduction 
into the nozzle of paper, matches and scraps. 
Other objects will appear from time to time 
in the specification. 

The invention is illustrated more or less 
25 diagrammatically in the accompanying 
drawing, wherein— 

Figure 1 is a section through a portion of 
a suction sweeper showing the invention 
which forms the subject matter of this ap- 
30 plication; 

Fig. 2 is a bottom plan view with parts 
broken away and parts omitted of a suction 
sweeper embodying my invention. 

Like parts are indicated by like letters in 
35 both figures. 

A is a suction nozzle partially supported 
by means of rollers A 1 in such wise that it is 
located slightly above the floor or surface 
to be cleaned. A 2 is a suction fan driven by 
40 a motor A 8 which draws air in through the 
nozzle and discharges it into a suitable re¬ 
ceptacle not here shown. A 4 is a brush in 
the nozzle driven by means of a belt A 5 
from the fan shaft A 6 . It will be noted that 
45 the bristles of the brush extend a short dis¬ 
tance below the plane of the nozzle, so that 
when the suction draws the carpet or other 
material to be cleaned up against the nozzle, 
the brush will be able to strike it, brush it, 
50 and vibrate it. 

B is a cross bar pivotally supported by 
the bracket plates B 1 within the nozzle. Ex¬ 
tending rearwardly from this cross bar are 
a series of guard lingers B 2 . These fingers 


where they leave the bar, are bent down for 55 
a short distance until they reach the plane 
of the nozzle. They are then bent back in 
that plane and extend substantially across 
the nozzle. However, just before they reach 
the rear wall of the nozzle, they are bent 60 
upwardly, and again bent rearwardly. The 
result is that there is a space between the 
rear ends of these guard fingers and the rear 
edge or wall of the nozzle through which 
matches, paper, scraps and the like can pass 65 
up between the edge of the nozzle and the 
guard fingers. 

The inwardly projecting ends of the 
fingers are so placed that the loops or edges 
or fringes of rugs, carpets and the like, can- 70 
not catch on the ends of the fingers when the 
motion of the device is reversed. 

It is understood that there is always a 
great deal of vibration in a machine such 
as this caused by the striking of the brush 75 
upon the fingers and also upon the carpet 
from contact with which the fingers lie, and 
an additional reason why it is necessary to 
have the ends of these fingers free and out 
of contact with the rear edge of the nozzle 80 
is that otherwise they would strike against 
this nozzle and vibrate and cause a great 
deal of unnecessary noise, to say nothing of 
the fact that a close contact prevents the 
drawing in of parts or objects larger than 85 
the space between adjacent fingers. 

The fingers themselves are, of course, 
necessary in order to prevent the carpet be¬ 
ing drawn up too far into the nozzle against 
thq brush and to prevent it being wound 90 
about the brush, and also to hold the carpet 
in a relatively flat plane, that is to say, the 
plaine of the nozzle. In order that the brush 
may not be too greatly interfered with as 
it rotates, the carpet is not permitted to 95 
bow up too far into the nozzle against the 
brush, as otherwise the power necessary to 
drive the brush would be too great, and tho 
wear upon both the carpet ana brush would 
be excessive. 100 

I wish it to be understood that my draw¬ 
ings are to be taken as diagrammatic for 
some of the parts illustrated can be varied 
in size, shape and arrangement and some 
may be substituted without departing from 105 
the spirit of my invention. 

The use ana operation of my invention 
are as follows:— 
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The suction sweeper when in operation, is 
moved back and forth along the floor in the 
usual way, being supported by the rollers. 
The suction induced by the fan draws the 
5 rug or other floor covering up against the 
face of the nozzle or the fingers so that the 
cover may be struck or swept and vibrated 
by the brush which rapidly rotates. The 
guard fingers across the nozzle prevent the 
10 rug from being drawn inside. Since the 
guard fingers extend back into the housing 
without actually touching its inner surface, 
paper, scraps or pieces longer than the space 
between the fingers can be drawn into the 
15 apparatus by the blast of air. 

By this arrangement of the finger ends 
they are so located that the loops found in 
the fringe or edge of rugs or carpets will not 
become entangled with or engaged oh the 
20 ends of the fingers when the motion of the 
machine is reversed. This result is due to 
the fact that the ends of the fingers project 
a considerable distance inside of the chamber 
or housing back of the nozzle. Thus by ar- 
25 ranging the fingers as shown, I permit the 
free movement of large scraps between the 
fingers and the housing entrance while at the 
same time preventing the entanglement of 
fringe loops with the ends of the fingers. 

30 It will be observed that the fingers are so 
arranged that they extend across the suction 


opening into the suction chamber and be¬ 
yond or behind the rear lip of the suction 
opening, that is to say, they extend in that 
part of the housing which is located behind S5 
the rear lip of the suction opening but are 
not in contact with the housing at any place 
except at the front end where they are fas¬ 
tened. 

I claim: 40 

1. In a suction sweeper the combination of 
a housing inclosing a suction chamber and 
having a suction opening with a series of 
fingers extending across the opening and 
projecting into the suction chamber but out 45 
of contact with the rear lip of the suction 
opening. 

i 2. In a suction sweeper the combination 
of a housing inclosing a suction chamber and 
having a suction opening with a series of 50 
fingers extending across the opening, said 
fingers extending upwardly and rearwardly 
into the suction chamber but out of contact 
with the rear lip of the suction opening. 

In testimony whereof, I affix my signature 55 
in the presence of two witnesses this 26th 
day of February 1917. 

i HOWARD EARL HOOVER. 

Witnesses: 

Christina Deans, 

Marion Ingraham. 
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UNITED STATES PATENT OFFICE. 

HOWARD EARL HOOVER, OF CHICAGO, ILLINOIS, ASSIGNOR TO THE HOOVER SUCTION 
SWEEPER COMPANY, OF NEW BERLIN, QHIO, A CORPORATION OF OHIO. 

SUCTION-SWEEPER. 
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To all whom it may concern: 

Be it known that I, Howard Earl Hoover, 
a citizen of the United States, residing at 
Chicago, in the county of Cook and State of 
5 Illinois, have invented a certain new and 
useful Improvement in Suction-Sweepers, 
of which the following is a specification. 

My invention relates to improvements in 
suction sweepers and has for one object to 
10 provide a new and improved form of power 
driven Wush for such machines. Another 
object is to provide a power driven brush 
for suction sweepers which will be always 
in contact with the surface being cleaned at 
15 one point only. Another object is to pro¬ 
vide a brush which comes in contact with the 
surface being cleaned once during each rev¬ 
olution at any point along the brush, that 
is to say, I provide a brush which strikes 
20 each part of the carpet beneath the axis of 
the brush once each revolution thus giving 
time for the suction to draw the carpet up 
between beating strokes of the brush. An¬ 
other object is to provide a brush which can 
25 be driven at relatively high speeds by high 
speed motor without striking the carpet too 
often and too rapidly. 

It is understood that a carpet or floor 
covering which has to be cleaned by a suc- 
30 tion sweeper must have three separate and 
distinct things done to it. It must first be 
beaten just as you would beat a rug hang¬ 
ing on a line using a hand carpet beater. 
It must also be swept by brush bristles 
35 which pass across the surface and scrape 
up and sweep up the dust released by tne 
beating and it must also be subjected to a 
blast of air which cleans both by bringing 
dust and dirt particles out from the nap of 
40 the carpet and by carrying off those parti¬ 
cles which are beaten out and which are 
swept loose. 

In early days carpets were cleaned by 
beating them in a wind, the hand beater 
45 doing the beating and the wind furnishing 
the air current. Later the carpet was also 
brushed. Then came the suction sweeper 
which only sucked air through the carpet 
or over the carpet. This dislodged the fine 
50 surface dirt. It did not touch lint, thread, 
cotton fibers and the like which must be 
swept loose. It did not take up heavy sharp 


particles embedded and caught down deep 
in the rug. My device brushes the rug be¬ 
cause the brush rotates and the separate 55 
brush bristles brush the rug. It beats the 
rug because the suction draws it up toward 
the center of rotation of the brush and each 
separate bristle as it rotates strikes the rug 
at that point and beats it away. 60 

A light high speed motor will drive the 
suction fan just as well as a heavier lower 
speed motor and do as good or better work, 
but, when a brush which is arranged so that 
it beats the carpet twice during each revo- 65 
lution at every point along the brush, is 
used, difficulty is had in that the beating 
strokes on the carpet are so frequent that 
the carpet does not have time to come back 
toward the center of the brush under the 70 
influence of the suction of the air between 
strokes and therefore the carpet is not prop¬ 
erly beaten. In actual practice it is difficult 
to reduce the speed between fan and brush 
sufficiently to avoid the disadvantage of 75 
too rapid a succession of beating strokes on 
the carpet because there is very little room 
in the apparatus for the introduction of a 
satisfactory speed reducing transmission. 

One way to avoid the difficulty is to cut 80 
in half the number of beating strokes ap¬ 
plied to the brush during any given time 
interval and this can only be done by so ar¬ 
ranging the brush that it strikes the rug 
or carpet once during each revolution in- 85 
stead of twice, and I therefore provide a 
brush having either a single row of bristles 
or a plurality of rows of bristles so arranged 
that each point on the carpet between the 
ends of the brush is struck once during each 90 
revolution of the brush. 

I prefer an arrangement as illustrated 
wherein a single spiral row of bristles 
makes one revolution about the brush and 
extends from end to end. Obviously a sim- 95 
ilar effect could be obtained if the single 
row of bristles only went right straight 
along the brush and was not spiral at all 
or if the single row of bristles only spiraled 
about or across the brush. The disadvan- 100 
tage of such structures as these is that there 
will be times when the brush is in contact 
with the carpet and times when it is com¬ 
pletely out of contact with the carpet and 


you would get chattering and vibration and 
change in the load on the motor which would 
be objectionable. r 

Or you might have a spiral wound a num- 
5 ber of times around the brush. The dif¬ 
ficulty would be that the separate strokes 
of the brush would come so close together 
on the carpet measured in a direction par¬ 
allel with the axis of the brush, that the 
10 carpet would be held away from the brush 
too much and not be afforded an opportu¬ 
nity to vibrate back and forth. 

The essential thing, therefore, is that the 
bristles are so arranged that if you take 
15 any point on the carpet along the brush 
that point is struck but once each revolu¬ 
tion. There may be another point some- 
wdiere along which is struck between the 
blows on the first point but that second 
20 point also is struck only once for each revo¬ 
lution. 

My invention, therefore, relates to a par¬ 
ticular kind of brush for suction sweepers 
but it also relates to the cooperation in a 
25 suction sweeper and with a suction sweeper 
of a particular kind of brush. 

My invention is illustrated* more or less • 
diagrammatically in the accompanying 
drawings wherein, 

30 Figure 1 is a side elevation in part sec¬ 
tion of a suction sweeper using my brush; 

Fig. 2 is a plan view of the preferred type 
of brush; 

Fig. 3 is a plan view of a slightly modified 
35 form; 

Fig. 4 is a plan view showing an unbal¬ 
anced brush wherein the bristles are not 
wound in spiral; 

Fig. 5 is an end elevation of Fig. 4; 

40 Fig. 6 is a plan view of a brush with the 
bristles only wound partly about the brush 
barrel; 

Fig. 7 is an end elevation of Fig. 6; 

Fig. 8 is a plan view of a longer brush 
45 showing the bristles wound in a spiral ex¬ 
tending a plurality of times around the 
barrel. 

Fig. 9 is a view of a modified form of 
brush. 

50 Like parts are indicated by like charac¬ 
ters in ail the figures. 

My suction sweeper is made up of a fan 
housing A. a motor housing A 1 in which 
is a motor not shown driving a fan A 2 .’ This 
65 fan sucks air up through a suction casing A 3 
from a suction nozzle A 4 having an open 
mouth A 5 and discharges the air through a 
discharge passage A c in a suitable receptacle 
not here shown. A 7 A 8 are supporting 
60 rollers holding the apparatus above the floor 
so that the carpet A 9 may be drawn up 
against the open mouth of the suction noz¬ 
zle by the air suction. 

B is a brush barrel mounted for rotation 
65 on a shaft B 1 supported in the suction hous¬ 


ing. This barrel carries a pulley B 2 driven 
by a belt B 3 which in turn is driven by the 
motor in any suitable manner. B 4 B 4 are 
dust or thread guards attached to the ends 
of the shaft B 1 and adapted to overhang 70 
the ends of the brush barrel, to guard the 
bearings against dirt and dust and also to 
position .the brush barrel in the suction 
nozzle. 

C C are a series of separate tufts or 75 
bristle bunches projecting radially from the 
brush barrel. It will be noted that they 
are!arranged, as shown in Figs. 1, 2 and 3, 
along a spiral line spiraling about the 
brush barrel and so arranged that they make 80 
one; full revolution. This results in a 
structure and arrangement such that only 
one bunch of bristles is in contact with the 
carpet at a time. This is modified, of course, 
slightly by the flexibility of the bristles so 85 
that if the carpet comes up near enough 
one, or two, or possibly three bunches may 
forian instant be in contact at the same time 
but the arrangement is such that if the 
bristles are stiff and the carpet is a plane 90 
surface only one bunch at a time contacts it. 

It will be observed that as the brush ro¬ 
tates in the direction shown by the arrows, 
the point of contact of bristles with carpet 
will move toward the right in Fig. 2 until 95 
the extreme right hand bristle bunch has 
beaten the carpet beneath it. Then the point 
of Contact jumps back to the left end of the 
brush' and moves to the right again. This 
continues while the brush rotates and atten- 100 
tion is again called to the fact that each 
individual bristle strikes the carpet once at 
each revolution and that each strip of car¬ 
pet beneath one individual bristle bunch is 
struck only once during each revolution but 105 
that in the preferred form one bristle bunch 
is always in contact with the carpet so that 
there is always the same resistance to the ro¬ 
tation of the brush. 

In the modified form shown in Fig. 3 110 
the only difference is that the belt drive for 
the brush barrel is at the end and thus there 
is no unswept portion at the center of the 
brush. The spiral arrangement of the sepa¬ 
rate bristle bunches is the same, they act the 115 
same and get substantially the same result. 

In the modified form shown in Fig. 4 the 
straight group of bristles strikes the canpet 
* at the same time once each revolution. The 
brush revolves idly except when it strikes. 120 
It then gives the carpet a blow all the way 
along, drives it down, waits and strikes it 
again in the next revolution. This will 
beat the carpet but because of the fact that 
all the bristles are in contact at once, much 125 
oreater power is required to rotate the brush 
and in my preferred form only one group 
of bristles is in contact at one time. In the 
further modification where the bristles ex¬ 
tend partly around the brush I approach 130 
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the desired action of the preferred form. It 
is better than the straight arrangement but 
not so good as the preferred arrangement. 

In the final modification the action is 
5 exactly the same for each revolution as is 
the preferred form and this would be a 
preferred arrangement for a very long 
brush. 

In the modified form of brush shown in 
10 Fig. 9, it will be noted that there are two 
spirals wound about the brush in opposite 
directions from the center but still the 
bristles are so arranged that each part of 
the carpet gets beaten only once during each 
15 revolution of the brush. The beating line 
of contact moves from the center of the 
brush outwardly toward each end then 
jumps back to the center and repeats in¬ 
stead of moving from end to end of the 
20 brush as in other forms. 

It will be evident that while I have 
shown in mv drawings an operative device, 
still many changes might be made both in 
size, shape and arrangement of parts with- 
25 out departing materially from the spirit 
of my invention and I wish, therefore, that 
my drawings be regarded as in a sense dia¬ 
grammatic. 

The use and operation of my invention are 
30 as follows:— 

The sweeper when properly adjusted with 
respect to the floor so that the suction in¬ 
duced bv the fan will draw the floor covering 
off the H oor « bring it up against the suction 
35 nozzle. Air will be drawn through the car¬ 
pet and across the carpet by the fan. The 
brush rotates in unison with the fan and as 
it rotates each separate bristle strikes the 
carpet once each revolution. Since the bris- 
40 ties project down below the plane of the suc¬ 
tion .mouth and since there will always be a 
tendencv for the air suction to drag the car- 
pet in, each bristle bunch must beat the car¬ 
pet or floor covering away in order to pass 
45 and since the brush rotates at high speed it 
will strike a blow on the suspended carpet. 
This blow will knock the carpet suddenly 
away, * the dirt will be jarred loose and 
shaken to the surface. It will then be picked 
50 up by the air current and carried off. 

Because there is only one brush bristle 
bunch projecting from the brush barrel at 
each point as you move from one end to the 
other the carpet is struck but once in each 
56 revolution in any one place and there is am¬ 
ple time for the carpet to stop and come 
back into the open mouth between strokes. 
If you have a plurality of bristle bunches at 
each point along the brush then you must 

60 cut down the speed of the brush very ma¬ 
terially else the carpet will not have time to 
rise between* strokes. 

These bristle bunches besides beating the 
carpet, brush across it and then sweep off 

61 adhering lint, thread, hair and the like. 


Because the bristles project beyond the 
plane of the suction opening it is sufficient 
for the carpet merely to be drawn up against 
such opening to enable the brush to beat it 
as it rotates. You must drive the carpet 70 
away by the beating stroke and since the car¬ 
pet no matter how stiff it may be, is held by 
the suction against the open mouth, this 
beating always takes place. If the brush 
bristles ended at the plane of the mouth or 75 
did not come quite to it, a thin flexible car¬ 
pet might still be beaten, because it would 
bend up into the mouth to meet the brush 
bristles. This, however, is not as satisfac¬ 
tory and therefore it is important that the 80 
bristles project beyond the plane of the open 
mouth. 

It will be understood that the arrange¬ 
ment of the bristles is such that each point 
on the carpet is not only beaten once each 85 
revolution but it is brushed once each revo¬ 
lution, and there is only one action on each 
point of the carpet from end to end of the 
brush during each revolution of the brush, 
and this action takes the form of a simulta- 99 
neoius combined beating and brushing or 
sweeping stroke.. 

Partly because of the fact that the pile of 
the i carpet holds the warp away from the 
nozzle and partly because the strokes of the 95 
brush beat the carpet away from the nozzle 
there is at times a certain amount of pas¬ 
sage for the air between the nozzle and the 
carpet and therefore an air draft may enter 
the nozzle along the surface of the carpet 100 
as well as through the carpet and this air 
draft will carry in with it particles of dirt 
from the carpet. 

I claim:. 

1. The combination with a suction cleaner 105 
having an open mouthed suction nozzle of a 
brush mounted for rotation therein compris¬ 
ing a brush body, and a single row of bris¬ 
tle bunches spirally wound about the body 
through an angle of approximately 360° 110 
and extending from end to end of the nozzle. 

2. The combination with a suction cleaner 
having an open mouthed suction nozzle of a 
brush body mounted for rotation therein, 
means for drawing the floor covering up 115 
against the open suction mouth and means 
mounted on the brush body for simultane¬ 
ously brushing and beating each portion of 
the floor covering between the two ends of 
the body once only during rotation of the 120 
body, comprising a row of bristles extending 
from end to end of the nozzle. 

3. The combination with a suction cleaner . 
having an open mouthed suction nozzle of a 
brush body mounted for rotation therein, 125 
means for drawing the floor covering up 
against the open suction mouth and means 
mounted on the brush body for brushing 
each portion of the floor covering between 
the two ends of the body once only during 130 
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rotation of the body, said means comprising In testimony whereof, I affix my signature 
a plurality of flexible floor covering engag- in the presence of two witnesses this 22nd 
ing members arranged in a single row from day of April. 1918. 
end to end of the body and nozzle there be- HOWARD EARL HOOVER. 

5 ing no two such members in the same plane Witnesses: 
perpendicular to the axis of rotation of the Marion L. Ingraham, 

body. Minnie M. Lindenau. 
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BRIEF FOR PLAINTIFFS-APPELLANTS 


STATEMENT OF FACTS. 

This suit is an original proceeding under Revise^ Stat¬ 
ute 4915, filed in the Supreme Court of the District of Co¬ 
lumbia, through which plaintiffs seek to be adjudged en¬ 
titled to receive a patent (refused them by the Patent Of¬ 
fice) covering the invention of Charles E. Lucke on Suction 
Cleaners, disclosed in an application (R. 72-80, drawings 
opposite page 118) filed by him October 23,1922, Serial No. 
596,185, and owned by The Hoover Company. 

This is not an appeal from the Patent Office, but irom a 
final decree (R. 30) entered by Justice Letts on December 
28, 1931, dismissing plaintiffs’ bill of complaint. 
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The evidence adduced for the first time before the trial 
court was not before the Patent Office (R. 38-71, 119-140). 
It clearly demonstrates the highly meritorious invention 
of Lucke and how he succeeded in accomplishing results 
never before obtained, through an entirely novel device 
which had theretofore eluded the search and extensive in¬ 
vestigations of the most skilful manufacturers, their en¬ 
gineers and inventors (R. 42-53). It has been responsible 
for a new (positive agitation) type of suction cleaner, and 
has a cleaning efficiency of 131% greater than the best pre¬ 
ceding type of cleaner made by the plaintiffs or others (R. 
50). 

The Lucke invention here involved, disclosed in his ap¬ 
plication filed on October 23, 1922, Serial No. 596,185, on 
Suction Cleaners, is shown in Figs. 1 and 2 of the drawings 
of his application (opposite R. 118) reproduced opposite 
page 4. 

The Lucke improvement is well described and depicted 
in the following admittedly* correct statement of the in¬ 
vention contained in paragraph IV of plaintiffs’ Bill of 
Complaint (R. 3-4). 

4 ‘The invention covered by the said application and 
involved in this proceeding relates to an important 
improvement in electric suction cleaners of the type 
designed to be moved forwardly and backwardly over 
carpets or other floor coverings, by which that por¬ 
tion of the floor covering adjacent the suction mouth is 
continuously lifted a slight distance from the floor and 
held in suspended relation to the suction mouth of the 
cleaner, and while thus lifted and suspended, continu¬ 
ously given a progressive, rapid succession of positive, 
evenly distributed blows throughout the entire length 
of the mouth of the cleaner, whereby the portion of 
the floor covering being cleaned is given a positive 
and constant vibration, and at the same time this cover- 


*See Answer R. 9. 
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ing is positively forced slightly out of sealed contact 
with the suction mouth adjacent the point where each 
blow is struck for the admission of air, permitting all 
of the dirt loosened by vibration and suction tjo be re¬ 
moved. 

‘ ‘ Specifically the invention has primarily to do with 
a vacuum cleaner in which the lips of its open| suction 
mouth are supported above the floor covering to be 
cleaned, so that when the suction elements a^e being 
electrically operated, that portion of the floor cover¬ 
ing immediately beneath the suction mouth will be 
drawn to and suspended in substantially sealed con¬ 
tact with the lips thereof, and in which there is a ro¬ 
tary shaft mounted above the opening of the suction 
mouth having a series of rigid, smooth surfaced mem¬ 
bers rigidly secured thereto, and helically arranged 
from one end of the shaft to the other, of such length 
and in such a way as to cause the floor covering being 
cleaned to be struck a progressive series of blows one 
after the other throughout the length of thq mouth, 
and thoroughly vibrated while maintained in suspen¬ 
sion, and at the same time forced slightly out bf sealed 
contact with the lips of the suction mouth at each 
stroke of each rigid, smooth surfaced beater] where¬ 
by the dirt in the floor covering is thoroughly loosened 
and a sufficient amount of air admitted at each stroke 
to permit the continuous immediate removal of the 
dirt. 

“ Although electric vacuum or suction cleaners have 
been extensively made and sold for a number of years, 
no one previous to Lucke had provided a beating ele¬ 
ment mounted in the suction mouth of a clearfer, hav¬ 
ing a series of spaced, smooth outer ended, rigid beater 
elements, helically arranged substantially throughout 
the entire length of the mouth, whereby a rabid pro¬ 
gressive succession of powerful, positive and evenly 
distributed blows are delivered to the floor covering 
drawn into suspended contact with the moutji as the 
cleaner was moved forwardly and backwardly, and 
which at the same time forced it slightly out bf sealed 
contact with the mouth adjacent the point struck by 
each blow for the admission of the proper amount of 
air at each blow, permitting the loosened dirt to be re- 
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moved by suction, thereby securing a marked improve¬ 
ment over previous machines of the same general type, 
and in securing a marked increase in cleaning effec¬ 
tiveness, minimum carpet wear, minimum load on the 
motor, or enabling the use of a smaller motor with bet¬ 
ter results, and longer life of the driving belt, giving 
less noise in operation, securing a more uniform air flow 
in the proper amounts, and accomplishing many other 
advantageous results. ’ ’ 

One of The Hoover Company’s commercial suction 
cleaners made under the Lucke application and embodying 
his invention is in evidence as plaintiffs’ Exhibit 4. 

The action, of the helically arranged, rigid beater mem¬ 
bers of the Luck^ cleaner, on that portion of the floor 
covering which is progressively raised as the machine is 
moved forward or backward over it, is shown in plain¬ 
tiffs’ Exhibits 10 and 11 (R. between pages 118 and 119) 
introduced in connection with the testimony of Mr. Earl 
Hoover (R. 55) and reproduced opposite this page. 

From an examination of plaintiffs’ Exhibits 4, 10 and 
11, it will be seen that Lucke for the first time provided 
a portable suction cleaner having its suction mouth sup¬ 
ported a substantial distance above the floor surface, pro¬ 
vided with— 

(1) Means for lifting and holding the portion of 
the carpet immediately below the suction mouth in 
suspended and sealed contact with the mouth as it 
moves over the floor (R. 48); in combination with 

(2) A beater member mounted in the suction mouth 
having a continuous row of helically arranged and 
rigidly mounted point contact beaters extending 
through and below the plane of the suction mouth 
as they successively engage the carpet being cleaned 
(R. 48-50). 
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It will also be seen that the Lucke cleaner in use ^ives— 

(a) A multiplicity of uniform, continuous ajrid pro¬ 
gressive positive rigid beats in rapid succession to 
the body of the suspended carpet for so vibrating it as 
to not only dislodge the dirt contained in it, but for 
making a series of progressive constricted openings 
between the body of the carpet and the plane of the 
suction mouth (R. 50 and 51); and 

(b) Causes a positive, uniform, progressive! succes¬ 
sion of concentrating incoming streams of ai^ to be 
drawn through and over the nap of the carpet, and 
enables the full suction power of the fan to be con¬ 
centrated on each successive stream in carrying away 
the dirt dislodged as the carpet is rigidly beaten and 
vibrated as it is forced away from and drawn against 
the edges of the suction mouth by the progressive beats 
and the suction pull (R. 51-52). 

The evidence shows the advantages possessed by the 
Lucke invention over anything that preceded it, and that 
Lucke is not only entitled to the claims which the if rimary 
Examiner refused, but to the additional clainfs pre¬ 
sented by plaintiffs’ motion for leave to amend its Bill of 
Complaint to conform to the proofs (R. 19). 

The question here being whether Lucke made ar| inven¬ 
tion and is entitled to a patent on it, this Court should 
consider and direct the award to Lucke of any claims cover- 
ing the invention disclosed by him, and pointed out in 
the evidence, whether they were fully presented to the 
Patent Office or not. Otherwise plaintiffs will be deprived 
of their rights to the protection to which they are entitled 
(.Kaplan v. Robertson, 50 F. (2d) 617). 

For this reason, we believe that the Court erred i|n deny¬ 
ing plaintiffs 9 motion to amend their Bill of Complaint to 

A I 
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conform to the proofs and to bring in claims which ac¬ 
curately defined the Lucke invention (R. 17-22). Unless 
Lucke can have allowed to him claims which adequately 
protect his invention and clearly define it over the art, 
the very purpose of the statute providing for the court 
determining whether one has made an invention or not, 
and the character and scope of protection to which he is 
entitled, is defeated. 

The uncontradicted testimony, for the first time pro¬ 
duced before the trial court, shows— 

First: That The Hoover Company, previous to the date 
of the Lucke invention, was one of the largest manufac¬ 
turers of vacuum cleaners in the United States. It had 
for many years had in its employ a large number of skilled 
mechanical and electrical engineers whose duty it was to 
improve and perfect its machines to the highest degree of 
efficiency. It made and sold large numbers of machines 
utilizing the stiff bristle construction shown in the two 
Hoover patents relied upon by the defendant as anticipa¬ 
tory of the Lucke invention (R. 42). Its engineers were 
thoroughly familiar with the structure of these patents 
and the machines made embodying them. These engineers 
were also thoroughly familiar with the other patents re¬ 
lied upon by the defendant as anticipatory of the Lucke 
invention, including the Blake patent which it owns. "With 
full knowledge of these, the skilled engineers of The Hoover 
Company experimented, tested and spent thousands of dol¬ 
lars in an attempt to improve upon and overcome the diffi¬ 
culties inherent in their previous brush type machine which, 
notwithstanding these objections, had the greatest cleaning 
efficiency of any machine on the market (R. 42-47). 

Prior to 1921, before the time the Lucke invention was 
applied for, The Hoover Company had forty-three United 
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States patents issued, and forty-five pending applications 
having to do “with improvements trying to sqlve the 
problems of getting a satisfactory cleaner with a rotary 
brush in it by those connected directly or indirectly with 
The Hoover Company” (R. 42). In spite of all i;his and 
years of experimentation, it remained for Lucke, a non¬ 
member of the vacuum cleaner industry, to invent, devise 
and construct a new (positive agitation) (see circulars be¬ 
tween R. 118, 119, Plaintiffs’ Exhibits 7-9) type of cleaner, 
which had a cleaning efficiency of 131% greater than the 
best type of cleaner previously on the market, an<l which 
obviated and eliminated the troublesome, expensive and 
annoying difficulties of previous Hoover and other ma¬ 
chines (R. 48). 

Second : When the Lucke invention was first presented 
to a number of the highly skilled vacuum cleaner engineers 
in the country, who had many years of experience after 
coming from some of the best technical schools, and who 
were entirely familiar with all of the prior references re¬ 
lied on by defendant, they thought “he (Lucke) had gone 
entirely off on a tangent and were of the opinion that the 
structure he (Lucke) proposed would damage a carpet” 
(R. 46). These skilled engineers were only convinced of 
the feasibility and practicability of the Lucke invention 
after numerous tests and demonstrations had be4n made 
which extended over a considerable period and Required 
an expenditure of more than forty thousand dollars (R. 
47, 48). 

The Lucke invention has not only supplanted j;he best 
previous type known, but did it with an increased efficiency 
of one hundred and thirty-one per cent (R. 50). Machines 
embodying this invention have been purchased by i;he pub¬ 
lic in this and various foreign countries to the extent of 
more than one hundred and twenty-four million dollars, 
during a period of five years (R. 53). 
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Third : The Lucke invention not only overcame the dis¬ 
advantages of all previous types, but possesses many 
marked and important advantages over these. It oper¬ 
ates on a radically different principle (R. 48). It has 

i 

been responsible for a new (positive agitation) type of 
vacuum cleaner (R. 53, 129, 133). 

Fourth : None of the prior art patents relied upon by 
defendant was intended to or could be used to accomplish 
the results or secure the mode of operation of the Lucke 
invention (R. 54, 55). Even though a number of skilled 
engineers had been thoroughly familiar with the art relied 
upon by the defendant and with the difficulties and objec¬ 
tions to the best known machines then in use, and had 
spent years of time and much money in an attempt to pro¬ 
duce a device which would overcome these difficulties, it 
remained for Lucke to devise the invention of his applica¬ 
tion, and thereby create a new (positive agitation) type 
of cleaner, which after thorough demonstration has re¬ 
sulted in a complete revolution in plaintiffs ’ manufacture 
(R. 45-47, 53). > 

The Patent Office, without having before it the uncon¬ 
tradicted evidence in the present record, which demon¬ 
strates invention over the art cited, refused to grant Lucke 
a patent, not because it found any one reference which 
showed the Lucke invention or anything that would ac¬ 
complish its results, but on the ground that the various 
prior art patents taken together could, by reconstruc¬ 
tion and rearrangement produce the Lucke invention (R. 
97). There is nothing in the record before the Patent 
Office other than the surmise of the Examiner that this 
could be done. The record in the present proceedings con¬ 
clusively shows that although skilled engineers were fa¬ 
miliar with the art relied upon by the defendant, they 
derived nothing of value from it, and this art was either 
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never used commercially or abandoned in favor! of the 
Ducke invention (R. 54 et seq.). 

At the trial below, which is an original proceeding, plain¬ 
tiffs had for the first time an opportunity to present evi¬ 
dence conclusively establishing that Lucke made a, highly 
meritorious invention, and that it was made in a field which 
had long engaged the attention of many engineers, who 
had failed to solve the problem. (Kaplan v. Robertson, 
supra; Schiller v. Robertson, 28 F. (2d) 301.) 

I 

The question of invention is always one fact. 
Plaintiffs’ uncontradicted testimony demonstrates! a real 
invention, and one which should be properly protected 
by the courts. Defendant in no wise attempted to refute 
this testimony, but simply relied upon the art cited by the 
Office and the surmises of the Examiner as to what could 
have been but which had never been done. ( Berry v. Rob¬ 
ertson,, 40 F. (2d) 915; Merrill v. Ewing , 1917 C. D.178.) 


The claims here sought. | 

The claims covering the invention which the undisputed 
evidence shows plaintiffs are entitled to are:— 

1. “In a suction cleaner, a casing provided with a 
suction mouth, means supporting the casing writh the 
plane of the suction mouth a substantial distance above 
the plane normally occupied by the object to be 
cleaned, a series of spaced apart guard fingejrs car¬ 
ried by the casing and extending across the suction 
mouth, means for moving a current of air phst the 
object to be cleaned and through the casing sb as to 
lift said object and suspend it against said finders, a 
member rotatably mounted in the casing and provided 
with rigid beater members having curved surfaces 
positioned to contact with said object, the beaters be¬ 
ing helically mounted on the rotatable member and 
arranged in a series extending from one end <^f said 
rotatable member to the other, said beaters being 
rigidly secured to the rotatable member and having 


>- 


[ 



10 


orbits of travel extending below the plane occupied 
by the object to be cleaned while suspended against 
said fingers, but not extending to the plane in which 
said object normally rests when not suspended, and 
means rotating the rotatable member. 

2. “A suction cleaner comprising a casing pro¬ 
vided with a downwardly facing suction mouth, means 
for supporting the casing upon the surface of an ob¬ 
ject to be cleaned, wdth the suction mouth a substan¬ 
tial distance above the normal plane of said surface, 
a series of guard fingers carried by the casing and 
extending across the suction mouth in substantially 
the same plane, means for moving a current of air 
past the object to be cleaned and through the casing 
so as to lift a portion of said article and suspend it 
against said guard fingers and the suction mouth, a 
member rotatably mounted in said casing and pro¬ 
vided with a series of rigidly mounted beater elements 
extending through the spaces between adjacent guard 
fingers and below the plane defined by them, but not 
to the plane normally occupied by the object to be 
cleaned when not suspended, and means for rotating 
the member. 

3. “A suction cleaner comprising a suction creat¬ 
ing device, a prime mover operatively connected to 
said suction creating device, a suction chamber con¬ 
nected with said suction creating device and having a 
suction mouth supported a substantial distance above 
the plane normally occupied by the object to be 
cleaned and in approximate parallelism thereto, a ro¬ 
tatable member mounted in said suction mouth and 
operatively connected with said prime mover, said 
rotatable member being provided with rigid projec¬ 
tions arranged at an angle to the axes of said rotat¬ 
able member, each projection being of a length to 
cause it to extend from said rotatable member a suf¬ 
ficient distance to allow the free ends thereof while 
in their lower-most positions to project below the plane 
defined by the suction mouth, but shorter in length 
than the distance between said rotatable member and 
the plane in which the object to be cleaned normally 
rests. 
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4. u In a suction cleaner, a casing provided with 
a suction mouth, means supporting the casing [with the 
plane of the suction mouth a substantial distance above 
the plane normally occupied by the object to be 
cleaned, means for moving a current of air pas£ the ob¬ 
ject to be cleaned and through the casing so ^s to lift 
said object and suspend it across said suction inouth, a 
member rotatably mounted in the casing and provided 
with rigid beater members having curved surfaces posi¬ 
tioned to contact with said object, the beaters being 
helically mounted on the rotatable member and ar¬ 
ranged in a series extending from one end of said 
rotatable member to the other, said beaters b^ing rig¬ 
idly secured to the rotatable member and having or¬ 
bits of travel extending below the plane occupied by 
the object to be cleaned while suspended across said 
suction mouth, but not extending to the plane in which 
said object normally rests when not suspended, and 
means rotating the rotatable member. 

5'. “A suction cleaner comprising a casing pro¬ 
vided with a downwardly facing suction mouth, means 
for supporting the casing upon the surface of an ob¬ 
ject to be cleaned, with the suction mouth a substan¬ 
tial distance above the normal plane of said surface, 
means for moving a current of air past the object 
to be cleaned and through the casing so as to lift a 
portion of said article and suspend it across $aid suc¬ 
tion mouth, a member rotatably mounted in said cas¬ 
ing and provided with a series of rigidly mounted 
beater elements extending through said sucticjn mouth 
and below the plane defined by it, but not to the plane 
normally occupied by the object to be cleaned when 
not suspended, and means for rotating the member. 

6. “A suction cleaner comprising a suctio^. mouth 
formed by lips surrounding it maintained atyove and 
out of contact with a flexible fabric while th^ cleaner 
is out of operation, a rotary shaft mounted above the 
suction mouth, smooth surfaced rigid beater members 
secured to the rotary shaft and helically arranged 
from one end of the shaft to the other in such a way 
and of such length that during rotation of the shaft 
the fabric is positively agitated by a series of pro¬ 
gressive blows throughout a width corresponding sub- 
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stantially to the length of the suction mouth, while 
maintained in suspended contact with the lips, and 
the fabric is also forced slightly out of sealed contact 
with the lips progressively across the suction mouth, 
whereby air is admitted immediately adjacent that 
portion of the fabric which is engaged by the beater to 
enable the dirt vibrated to the surface to be carried 
away. 

7. “A suction cleaner comprising a casing pro¬ 
vided with a suction mouth, means for supporting the 
casing upon the surface of a flexible fabric with the 
suction mouth a substantial distance above the normal 
plane of said surface, means for moving a current of 
air past the fabric and through the casing so as to 
lift and suspend that portion of said fabric imme¬ 
diately beneath the mouth in contact with the lips as 
the machine is moved backwardly and forwardly, a 
rotor mounted in said casing adjacent the suction 
mouth, rigid projections on the periphery of said rotor 
disposed in the form of a helix, said projections 
adapted to extend slightly below the suction mouth but 
not to the plane normally occupied by the fabric when 
not suspended, and means for rotating said rotor, 
whereby the fabric is constantly given a rapid succes¬ 
sion of positive evenly distributed blows throughout 
substantially the length of the mouth of the cleaner 
as it is moved forwardly and backwardly, thereby 
beating and positively agitating the fabric, and at the 
same time forcing it slightly out of sealed contact with 
the lips, adjacent each point successively struck, to 
admit an increased amount of air and enable the dirt 
vibrated to the surface to be removed by the current 
of air. 

8. “A suction cleaner comprising a casing pro¬ 
vided with a suction mouth, means for supporting the 
casing upon the surface of an object to be cleaned 
with the suction mouth a substantial distance above 
the normal plane of said surface, means for moving a 
current of air past the object to be cleaned and through 
the casing so as to lift a portion of said object and 
suspend it across said suction mouth, a rotor, beating 
elements mounted on the rotor possessing sufficient 
rigidity to move the object to be cleaned away from 
said suction mouth against the action of the air pres- 
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sure differential acting thereon tending to hold the 
object against said suction mouth and disposed at an 
angle to the axis of the rotor so as to contact (with the 
said object at only one point at a time, said contact 
point moving progressively across said suctiop mouth 
upon rotation of said beater, said beater so propor¬ 
tioned and mounted as to extend below the plane of 
the suction mouth but not to the plane normally occu¬ 
pied by the object to be cleaned when not suspended, 
and means for rotating said beater. 

9. “A suction cleaner comprising a casitag pro¬ 
vided with a suction mouth, means for supporting the 
casing upon the surface of an object to be gleaned, 
with the suction mouth a substantial distance above 
the normal plane of said surface, means for moving 
a current of air past the object to be cleaned and 
through the casing so as to lift a portion of said object 
and suspend it across said suction mouth, a rotatably 
mounted rigid beater member in said casing adjacent 
to said suction mouth and possessing contact portions 
angularly disposed to its axis of rotation sp as to 
contact with the object to be cleaned at. successive 
points across said suction mouth upon rotation of said 
beater and adapted to extend below said suction 
mouth, but not to the plane normally occupied by the 
object to be cleaned when not suspended, and] means 
for rotating the beater. 

10. “A suction cleaner comprising a casing pro¬ 
vided with a suction mouth, means for supporting the 
casing upon the surface of an object to be cleaned, 
with the suction mouth a substantial distance above 
the normal plane of said surface, means for moving 
a current of air past the object to be cleaqbd and 
through the casing so as to lift a portion of said ob¬ 
ject and suspend it across said suction mouth, ^ rotor 
mounted on the suction mouth, beater elements Jmount- 
ed on the rotor, having smooth contacting pprtions 
and possessing sufficient rigidity to move the object 
to be cleaned away from the suction mouth against 
the action of the air pressure differential acting there¬ 
on tending to hold the object against said suction 
mouth, the said contacting portions of the beating ele¬ 
ments forming a helix about the axis of the rotor and 
so proportioned and arranged as to extend below the 
plane of said suction mouth but not to the plaice nor- 
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mally occupied by the object to be cleaned when not 
suspended, and means for rotating said beater. 

11. “A suction cleaner for cleaning flexible fabrics 
comprising a casing provided with a suction nozzle, 
suction means in the casing to lift the fabric into con¬ 
tact with the nozzle, and means within the nozzle for 
breaking the contact with the fabric progressively at 
relatively small contact points across the nozzle 
whereby the full suction power of the fan is largely 
concentrated at relatively small points, producing a 
multiplicity of successive concentrated streams of air 
back and forth across the fabric.” 

The first three of the foregoing claims were the only 
ones in the case when finally rejected by the Primary Ex¬ 
aminer (R. 99, 100). 

The next two were offered to the Board of Appeals as 
a substitute for the first three (R. 114, 115). 

The Board having affirmed the Primary Examiner, the 
substituted claims were not entered. The bill as first filed 
sets forth these five claims. 

At the commencement of the trial, plaintiffs moved to 
amend their bill by setting up the six additional claims set 
out above, each and all being germane to those before the 
Patent Office and admitted by defendant at the trial to be 
allowable if the claims set forth in the original bill were 
(R. 11-13). The motion to amend was denied (R. 14). 

The uncontradicted testimony having shown that plain¬ 
tiffs were entitled to each and all of the claims, including 
the six offered by amendment, plaintiffs immediately fol¬ 
lowing the trial, and in accordance with the equity 
practice, (Confectioners Mach. & Mfg. Co. v. Racine E. & 
M. Co., 163 F. 917; Wiggins Ferry Co. v. 0. & M. Railway, 
142 U. S. 415; Equity Rule 19) made a motion to amend 
the bill to conform to the proofs by again presenting the 
last six claims. This motion was denied in the final de¬ 
cree entered by Judge Letts on December 28, 1931 (R. 30). 
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Errors Relied Upon. 

First: The court erred in dismissing the hill of com¬ 
plaint and in not granting the relief therein prayed. 

Second : The court erred in holding that plaintiffs are 
not entitled to a decree under Section 4915 R. S. and in 
failing to find and decree that the plaintiffs are entitled to 
Letters Patent of the United States containing 
claims set out in paragraph V of the bill of co 
and other claims adequately covering the novel 
matter disclosed in the Lucke application as set forth in 
the bill of complaint and in the motions to amend the bill 
of complaint and the amendments to the bill of complaint 
as submitted. 

j 

Third : The court erred in failing to find that the Patent 
Office committed error in refusing to grant a patent to the 
plaintiffs covering the subject-matter of the invention of 
the application here involved. 

Fourth: The court erred in not directing the Cfommis- 
sioner of Patents to issue a patent to the plaintiff^ on the 
application here involved containing the subject-matter 
described in the bill of complaint and amendments to the 
bill of complaint submitted. 

Fifth : The court erred in overruling and in not sus¬ 
taining and granting plaintiffs’ motion to amend tpeir bill 
of complaint made at the opening of the trial ancl in re¬ 
fusing plaintiffs leave to amend their bill of complaint 
herein to conform to the proofs made at the close of the 
plaintiffs’ case. 

Sixth: The court erred in finding that the claims be¬ 
fore the court and those proposed by amendment were an¬ 
ticipated by the patents cited by defendant. 


the five 
tnplaint, 
subject- 
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ARGUMENT. 


Point 1. 

A suit in equity under Section 4915 is a trial de novo. Plain¬ 
tiffs not limited to ex parte record in Patent Office. 

A suit under Section 4915 is not an appeal from the 
Patent Office, but is an original proceeding in which tes¬ 
timony and any other admissible evidence can be pre¬ 
sented to establish that plaintiffs are entitled to a patent. 

During the prosecution of an application in the Patent 
Office the Examiner is practically limited to the prima 
facie disclosure of the references cited against the claims. 
The Examiner does not have the facilities nor an appro¬ 
priation of money sufficient to enable him to conduct ex¬ 
periments in the various problems and needs in the art 
in which he is working. It is impossible for the Ex¬ 
aminer to have such degree of familiarity as that 
possessed by engineers actually working in the field 
and conducting many expensive experiments, as to the 
importance of problems, the solution of which could only 
be fully appreciated by one thoroughly familiar with the 
problem and the difficulties encountered in its solution. 

The Examiner was limited to the record before him, 
and he did not have the benefit of the uncontradicted evi¬ 
dence introduced in this suit. It was impossible for him 
to be fully familiar with the real story of the present in¬ 
vention or to appreciate the solution by Lucke of the prob¬ 
lem that had so persistently baffled the Hoover engineers 
who were familiar in the line of their duties, with all the 
prior patents relied upon by the Examiner (R. 54 et seq.). 
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In other words, the Examiner, in spite of his copstant en¬ 
deavor to conscientiously perform his duty, did not have 
before him the full facts and the evidence now before this 
court. He did not appreciate the importance ani value of 
the Lucke invention. | 

The Board of Appeals, when the case came befpre them, 
was limited to the same record before the Examiner, and 
like the Examiner did not have the facts and evidence, here 
presented, before them. 

It is well settled that the proceeding by bill in equity 
under Section 4915 of the Revised Statutes is npt an ap- 


de novo, 
in order 


Coleman 


ature of 


peal from the Patent Office, but is a proceeding 
in which equity takes full charge of the situation 
that justice may be done. As showing the law to be as 
stated above, attention is called to Kaplan v. Robertson, 
50 F. (2d) 617 (D. C. Maryland), where Judge 
said (p. 619): 

“The present proceeding is not in the nj 
an appeal, but rather a trial de novo, with all the 
customary power of an equity court to hear the evi¬ 
dence fully and to make its own findings. Butter- 
worth v. U. S., 112 U. S. 50, 5 S. Ct. 25, 28 L. ^d. 656; 
Model Bottling Machinery Co. v. Anheuser-Busch 
Brewing Association (C. C. A.), 190 F. 573; Clements 
v. Kirby (C. C. A.), 274 F. 575; Miehle Printing Press 
& Mfq. Co. v. Miller Saw Trimmer Co. (C. 0. A.), 6 
F. (2d) 417.” 

In the above case after hearing of full evidence, a decree 
was entered in favor of the plaintiff for all th^ claims 
embraced in the bill of complaint (including claims not 
before the Patent Office), directing the Commissioner of 
Patents to grant a patent thereon. 

Attention is also invited to the case of Schiller v. Rob- 
ertson, 28 F. (2d) 301. This was a case under Section 
4915, in which the Commissioner of Patents voluntarily 
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accepted service in the United States District Court for 
the District of Maryland. As clearly appears from a read¬ 
ing of that case, the evidence introduced indicated beyond 
any doubt that very novel and beneficial results were ob¬ 
tained. These facts were set forth in evidence which was 
not before the Patent Office and in view of the additional 
record therein made up, the court directed a patent to 
issue as to certain of the claims there involved. 

In the case of Berry v. Robertson, 40 F. (2d) 915, which 
is another case in wrhich the Commissioner accepted ser¬ 
vice in the District of Maryland, the court pointed out 
that it is well settled that the test for a mechanical patent 
is novelty plus utility, and on the state of facts estab¬ 
lished by the additional evidence, directed the issue of a 
patent to the plaintiff. 

In the case of Merrill v. Ewing, 1917 Commissioner’s 
Decision, page 78, Chief Justice McCoy of the Supreme 
Court of the District of Columbia directed the issue of 
a patent in a proceeding under Section 4915, because he 
found that the uncontradicted testimony as in the case 
at bar, conclusively established the advantages of the in¬ 
vention and that the applicant had long sought to over¬ 
come the difficulties experienced wdth the prior devices 
and had finally succeeded. Apparently this case is not re¬ 
ported in any of the legal reports except the decisions of 
the Commissioner of Patents. 

Again, in Perkins v. Lawrence Sperry Aircraft Co., 57 
F. (2d) 719, (D. C. E. D. N. Y.), the Court said (p. 720) 
in referring to Section 4915: 

“A suit brought under the act in question is an 
original independent action triable de novo on all com¬ 
petent evidence, new and old. Harper v. Zimmer- 
marni (D. C.), 41 F. (2d) 261; Greene v. Beidler (D. 
C.), 47 F. (2d) 927.” 
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As was stated by Judge Galston in Greene, et al. v. 

Beidler , et al, 47 F. (2d) 927, (D. C. W. D. N. Y.}: 

4 4 Finally it may be stated, as to arguments Advanced 
by the defendants, that the present cause is a| trial de 
novo. Hernandez v. Prizma, Inv. (D. C.), 39 F. (2d) 196, 
and Harper v. Zimmerman (D. C.), 41 F. (2p) 261.” 


Point 2. 


The court below was clearly in error in not considering 
the additional claims presented in plaintiffs’ motions to 
amend bill of complaint. 

( 

The court below clearly erred in overruling and in not 
sustaining and granting plaintiffs’ motion to anjend bill 
of complaint made at the opening of the trial, aijd in re¬ 
fusing plaintiffs leave to amend their bill of complaint to 
conform to the proofs at the close of the plaintiffs’ case. 
A suit under Section 4915, as clearly shown by tjhe deci¬ 
sions discussed above, not being in the nature off an ap¬ 
peal from the Patent Office but a trial de novo , land the 
purpose of Section 4915 being to permit the plaintiff to 
submit additional evidence to prove the merits and patenta¬ 
bility of his invention, the court in passing on the Question 
whether plaintiff is entitled to a patent, it is well settled, 
is not limited in its consideration to merely those claims 
that were before the Patent Office, but plaintiffs should be 
permitted to amend to conform to the proofs as to scope 
and patentability of the real invention. 

In Kaplan v. Robertson, 50 F. (2d) 617, the bill of com¬ 
plaint submitted two additional claims germane to the 
subject matter, and asked for a decree directing the Com¬ 
missioner to issue a patent on these additional eLums as 
well. The Commissioner set up by way of defense inad¬ 
missibility in that suit of the additional claims ! on the 
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ground that they had not been considered by the Patent 
Office or the Court of Appeals. 

In holding that the additional claims should be consid¬ 
ered, the court stated (p. 620): 

“We will address ourselves first to the Commis¬ 
sioner’s contention (a) that the two additional claims, 
because submitted for the first time in the bill of com¬ 
plaint, should not be considered; and (b) that, even if 
entertained, they are not supported by the drawings, 
and that therefore the application fails to meet the 
requirements of section 4888 of the Revised Statutes 
(35 TJ. S. C. A., § 33). 

“We are not impressed with the merit of either of 
these arguments. This court, in a proceeding of this 
kind, may consider claims not included in the applica¬ 
tion filed in the Patent Office, provided they are ger¬ 
mane to the subject-matter. Schiller v. Robertson (D. 
C.), 28 F. (2d) 301, and cases therein cited.” 

In further showing that the court under Section 4915 
will consider questions not before the Patent Office, atten¬ 
tion is called to Perkins v. Lawrence Sperry Aircraft Co., 
57 F. (2d) 719, in which case the question of inoperative¬ 
ness of the opponent’s device was not raised during the 
interference proceeding, but was raised by Perkins for 
the first time in his suit under Section 4915. Defendant 
contended that the suit should be limited to the question 
of priority and that the question of inoperativeness should 
not be considered by the court under Section 4915, as that 
matter was not raised in the interference proceeding. 

The court in disagreeing with defendant’s contention in 
this regard, and showing that in suits under Section 4915 
other questions than those before the Patent Office will 
be considered, stated (p. 722): 

“In principle I cannot see why a suit based on the 
provisions of section 4915 of the Revised Statutes (U. 
S. Code, title 35, sec. 63/35 U. S. C. A., sec. 63/) 
should be limited to a determination of the issue of 
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priority. Certainly, if a patent on its face appears 
to be invalid as to those claims founded on the inter¬ 
ference counts, and if, on the contrary, plainftiff (the 
losing party in the interference) does disclose in his 
application an invention supporting the counts on the 
interference, then obviously such plaintiff, b^ing the 
only one to conceive and reduce to practice, is en¬ 
titled to a patent. The relevant provisions! of sec¬ 
tion 4915 (U. S. Code, title 35, sec. 63/35 U. p. C. A., 
sec. 63/) are: ‘Sec. 63. Bill in equity to obtain pat¬ 
ent. Whenever a patent on application is refused, * * * 
the applicant may have remedy by bill in equity; and 
the court having cognizance thereof, on notice to ad¬ 
verse parties and other due proceedings had, piay ad¬ 
judge that such applicant is entitled, according to law, 
to receive a patent for his invention, as specified in his 
claim, or for any part thereof, as the facts in |the case 
may appear.’ 

“There is nothing explicitly in the statute which 
limits the issue to one of priority and the complaint 
in this case was not so limited.” 

Point 3. 

History of the rug and carpet cleaning art and (difficulty 
experienced previous to Lucke invention. 

The early cleaning of rugs and carpets by hangipg them 
on a clothes line and vigorously beating them, pr 
on a windy day so that the wind would carry a^ay the 
dust, is well known. The futility of beating such rugs and 
carpets as they lie upon the floor is also well kno^m. By 
suspending the rug or carpet from a clothes line the rug 
or carpet when struck a blow with the beating implement 
is caused to vibrate to loosen the dust and dirt therefrom, 

i 9 

which latter is quickly carried away by the wind sleeping 
across the surface of the rug. 

Then came the Bissell carpet sweepers, with which 
this court is undoubtedly familiar. These Bissell sweep- 





22 


ers were provided with a spirally arranged brush and one 
or more dust pans into which the dust and dirt was swept 
by the brush when the machine was pushed back and forth 
over the rug or carpet, the dust pan being emptied from 
time to time as occasion required. This was merely sur¬ 
face cleaning of the carpet or rug without any beating ac¬ 
tion. In other words, this constituted a glorified use of the 
dust pan for surface cleaning without efficiency as regards 
removal of the dirt. 

The first type of real vacuum cleaner appeared in what 
is called the wagon type cleaner, which involved a wagon 
upon which was mounted a vacuum producing device, to 
which was attached a long hose for cleaning the room or 
building in front of which the wagon was stationed. The 
first of these wagon type cleaners was for blowing, but 
this was followed by a large development of suction ap¬ 
paratus where the dirt was taken through the hose and 
caught in a tank or bag or screen on the wagon (R. 39). 

There was also the “can type,” which was a semi-por¬ 
table cleaner comprising a dust can more or less resembling 
a garbage can and equipped with a small electric motor 
with a suction creating means, for the most part, consist¬ 
ing of positive displacement pumps in the early days, and 
subsequently some of them used the turbine fans. A hose 
was connected to the fan and the nozzle moved back and 
forth over the carpet or rug or upholstered stuffing or what¬ 
ever was to have attention. The motor was connected to 
a source of electric power such as an electric socket or base¬ 
board outlet, and the nozzle manipulated until it reached 
the end of the connecting hose, and then the whole device 
would be picked up or moved over the floor to another loca¬ 
tion, and the operation continued from there (R. 39). 

Then appeared a portable type of cleaner which is often 
referred to as the Chapman type. This was a relatively 
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heavy machine weighing probably fifty or sixty pounds, 
mounted on a platform that overlay the floor, and had 
mounted thereon a heavy motor. This was provided with 
a fan of substantial diameter, possibly twenty to twenty- 
four inches, and it was a man’s job to push it across the 
floor. It was a heavy device and was the prototype of the 
modern motor driven brush cleaner. Due to its size and 
expense and weight it had relatively little commercial suc¬ 
cess (R. 39). 

There was also a cleaner of the pump type such as those 
used in Pullman cars, the nozzle resting directly upon the 
floor surface. These had no wheels (R. 40). 

Aside from the Chapman type machine there >vas also 
an early cleaner in which a brush was mounted, these 
machines being small devices and containing electric 
motor for revolving the brush, and having a fan rigidly 
connected to the motor shaft and a nozzle connected with 
the inlet to the fan opening. Upon rotation of the motor 
the fan would create a partial vacuum and th^ air be 
caused to flow through the nozzle, which was carried on 
wheels, and the device provided with a handle detachably 
connected to the casing for pushing the device across the 
floor (R. 40). 

The first vacuum cleaner put on the market (in about 
1912) 'which had the nozzle raised a slight distance above 
the floor by the supporting wheels was produced by Francis 
M. Case, who was in the employ of The Hoover Company, 
or its predecessor in name at that time. This Case device 
was provided with a rotably mounted motor driven brush 
and a fan for producing a suction through the nozzle, which 
nozzle was supported a slight distance above the surface 
of the carpet or rug. The brush was provided with helical 
rows of bristles which wound around the brush body. Due 
to the helical arrangement of the bristles it was possible 
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for the carpet to be contacted intermittently. Had a solid 
brush been used there would have been much greater car¬ 
pet wear and much greater motor load, and it would have 
required a heavier structure. By reason of the helical ar¬ 
rangement of bristles there was imparted to the carpet a 
series of blows by the flexible bristles, and because of 
the carpet being raised above the floor and suspended in 
the mouth of the nozzle the carpet was vibrated to some 
extent, and the contact of the bristles with the carpet as 
they swept through in a combing fashion would loosen 
the adhering lint and to some extent cause a mild flutter¬ 
ing of the carpet (R. 41). 

In the Case type machine, as the brush would come, in 
contact with the carpet, the bristles projecting radially from 
the shaft of the brush, the bristles would bend much in 
the fashion of the bristles of a whisk broom. 

The entire engineering staff of The Hoover Company was 
continually attempting to overcome the various objections 
present in the use of this Case type of brush cleaner (R. 
45). Up to 1926 there were probably more than one hun¬ 
dred patent applications filed having to do with improve¬ 
ments of cleaners having that principle of operation in 
them. These patent applications and this extensive work 
by the engineering staff had to do with improvements try¬ 
ing to solve the problem of getting a satisfactory cleaner 
with a rotary brush in it (R. 42). 

Among the disadvantages of the rotary brush suction 
cleaner pointed out by plaintiffs’ witness Hoover were: 

(1) That of carpet or rug wear, but with the brush be¬ 
ing the contract medium it was impossible to get any vi¬ 
bration unless the brush was made of sufficient stiffness 
to impart a mild beating to the carpet (R. 42). 

(2) The wear of the bristles during the use of the ma¬ 
chine. The bristle wear took place so rapidly after the 
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machine was placed on the carpet that maximum Efficiency 
was only present when the brushes were new. As the 
bristles wore and became shorter the cleaning effective- 
ness of the machine would decrease, and it would decline 
until the efficiency was that incident to the straight air 
cleaner without the brush (R. 42, 43). 

(3) The necessity for making these constant readjust¬ 
ments to compensate for the wear of the bristles. This 
was done by providing a carrying frame in the end of the 
nozzle, into which frame the brush was seated. As the 
bristles wore this frame would be lowered relative to the 
lips or nozzles of the machine, so that they could protrude 
below the plane occupied by the cleaning nozzle, thus mak¬ 
ing contact again with the upraised carpet (R. 43). 

(4) The bristles as they became shorter due to wear 
became stiffer and increased carpet wear proportionately. 
As the bristles decreased in length from one-eighth to 
three-tenths of an inch they became so stiff that the clean¬ 
ing operation could not be performed without consider¬ 
able destruction to the carpet or rug (R. 43). 

(5) The bristles became fouled with hair, threads and 

string, and thus rendered more or less inoperative See 
Plaintiffs’ Exhibits Nos. 2 and 3 (R. 43). j 

(6) As the brush bristles engage the carpet they flex 

and comb through the carpet, thereby diminishing the force 
of the blow upon the carpet and producing only ia mild 
beating. In other words, being resilient themselves they 
cushion part of the blow that is imparted to the carpet 
(R. 44). | 

(7) Maladjustment of the brush in the nozzle of the 
cleaner, or inoperativeness as a consequence of wear of 
the brush is not apparent to the user. As a conscience, 
the manufacturer is blamed for producing an inferior ma¬ 
chine (R. 44). 


26 


(8) Constant replacement of brushes is necessary, in¬ 
volving extra cost to the user after approximately one 
hundred to one hundred and fifty hours of cleaner use. 
In other words, even if properly adjusted within one hun¬ 
dred to one hundred and fifty hours, depending upon the 
carpet, the user would be compelled to rebristle the brush 
if any attempt were made to maintain the original effi¬ 
ciency of the machine (E. 44). 

(9) A considerable amount of service work must be 
done by the manufacturer on the brush type machines. 
The bristles have to be taken out and new bristles put 
in, and the consequence is that the machine is operated 
only at about half efficiency. 

(10) The use of a brush structure limits the design of 
a cleaner to the use of low suction and to relatively low 
brush speed. If higher suction were used in a brush type 
cleaner the carpet would be held up so tautly against the 
plane of the suction mouth that the contact which it would 
make with the bristles would be too great and additional 
carpet wear would result. The carpet must be held loosely 
so that it can flex as the brush passes over it. If the car- 
pet cannot flex the brush is likely to gouge and increase 
the carpet wear (E. 44). 

(11) It is very difficult to obtain uniform materials to 
enable construction of brushes having uniform perform 
mance. The bristles are taken from cuts off the mane or 
tail of a horse, and they come from all parts of the world. 
There is no set formula by which they can be purchased 
^s you would purchase steel or copper. As a consequence, 
the manufacturer has to throw away thousands of dollars 
worth of stuff which would not properly vibrate the car¬ 
pet (E. 45). 

From the above, the many disadvantages incident to the 
use of a brush in suction cleaners are apparent. These 


disadvantages were so great that The Hoover Company 
spent several hundred thousands of dollars eacji year in 
an endeavor to improve the efficiency and to overcome the 
defects of the brush structure. All of this extensive and 
expensive research work had to be done entirely apart 
from the ordinary manufacturing operations. Hdover pat¬ 
ent No. 1,247,837 (R. 155), patented November 27, 1917, 
was one of the attempts made by The Hoover Company 
to get a brush which would overcome the objections re¬ 
ferred to above. Hoover patent No. 1,364,554 (R. [158), pat¬ 
ented January 4, 1921, was another earnest effort to im¬ 
prove the situation in this connection, but it failed to do 
that which it was hoped it would. 


Point 4. 


Lucked invention is responsible for a new (positive agita¬ 
tion) type vacuum cleaner. He, a stranger, succeeded 
where experienced engineers in the field making many 
tests failed. 

During the entire period of time from the conception of 
the use of these brushes by The Hoover CompanV none of 
its engineers perfected or devised anything thai secured 
any substantial improvement, over the conditions and 
troubles referred to above. As stated by th^ witness 
Hoover, The Hoover Company in connection with this work 
felt that its “engineering force w T as somewhat stalemated’’ 
(R. 46). In other words, a tremendous amount of work 
had been done without making any radical contribution to¬ 
wards solving any of the defects of the brush structure. 


It was then that Dr. Charles E. Lucke conceived the in¬ 
vention here in issue (R. 46). The structure of his in¬ 
vention seemed so simple and such a departure f j*om any¬ 
thing that had preceded it as to create an uproar among 
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The Hoover Company engineers. They “thought he had 
gone entirely off on a tangent and were of the opinion that 
the structure that he proposed would damage a carpet 
even more than the brush structure” that The; Hoover 
Company had been employing (R. 46). 

Lucke, however, insisted that the use of rigid beater 
members contained real and positive advantages, and was 
so confident of their merits that The Hoover Company 
started at once to have models made and put them through 
thorough tests. To their surprise they found that the 
Lucke invention overcame the disadvantages referred to 
above, and possessed many advantages in addition to those 
originally believed to be possessed by it. This Lucke ma¬ 
chine proved by test to be 131% more efficient than its 
predecessor. That is, in the few minutes that a woman 
ordinarily allots to the task of cleaning her home this new 
machine with the rigid beater structure would clean more 
than twice as fast, or she would get out more than twice 
the dirt in the same period of time (R. 47). 

From 1921, the time when Lucke’s idea was really pre¬ 
sented and the first working models were made, The Hoover 
Company up to the end of 1925 spent on the development 
of the rigid beater agitator of Lucke $23,785.56 (R. 47). 
In 1926, the year in which The Hoover Company first 
brought out for the market a machine embodying the 
Lucke idea, it spent $18,073.88 on the development of the 
Lucke rigid beater idea, thus making up to the end of 1926 
a total expenditure for testing and developing of the Lucke 
invention of $41,859.44 (R. 48). As the result of many 
tests, covering a period of about four years thoroughly 
demonstrating the advantages of the Lucke invention, it 
was put upon the market by The Hoover Company and 
has since entirely supplanted all of its previous types of 
cleaners. It was responsible for the Hoover positive agi¬ 
tation type of vacuum cleaner. 
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Point 5. 

The Lucke Invention. 

(a) Description and objects of. 

The Lucke machine here in suit comprises a casing 10, 
in which is formed a fan chamber 12 and an Outlet 13 
adapted to receive a dust-collecting bag (not sho^n), and 
an inlet opening 14 which connects with a suction chamber 
15, formed with a downwardly facing suction mouth 16, 
provided with marginal lips 17. An electric motor 18 is 
mounted in the casing and operates a fan 20 for the pro¬ 
duction of suction, through the suction mouth or nozzle. 
The rear of the casing is mounted upon the Vertically 
adjustable wheel 22, and the front of the casikig upon 
wheels 23, positioned one at each side of the casing and 
to the rear of the suction mouth, in a manner to permit 
the carpet or rug being lifted a suitable distance from the 
floor and suspended in contact with the lips of the suction 
mouth. A handle 11 is secured to the casing to propel 
the machine over the floor. 

Directly above the open mouth or nozzle of th^ suction 
chamber an adjustable rotor is mounted in the Supports 
24 carried by the end walls 25. These supports carry a 
shaft 26, upon which is rotatably mounted the hollow tube 
27 forming the body of the rotor. This rotor is provided 
intermediate its ends with the pulley 28, over whjch oper¬ 
ates a belt 29, which in turn is connected to the pulley 
21 of the motor shaft. 

;The rotor body or hollow tube 27 is provided with a 
single helical row of beaters, each composed oil a rigid 
pin 30 firmly fixed in the rotor body, extending in a radial 
direction therefrom, and each pin having on its free end 
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a ball 31, which forms a striking head. These balls are 
preferably composed of a hard smooth material, which 
will slide over the common types of floor coverings with 
a minimum of friction, be substantially free from wear, 
and which will not rust or corrode or in any manner stain 
the floor coverings acted upon. A series of guard fingers 
48 are secured to the front lips of the suction mouth and 
extend across the open suction mouth or nozzle of the 
casing 10. These guard fingers prevent the picking up of 
large objects that might be detrimental to the machine, 
and also limit the extent to which the floor covering being 
cleaned is drawn into the suction mouth under the influ¬ 
ence of the suction, and thus prevents any undue impe¬ 
dance to the rotation of the beating elements. These 
guard fingers further determine the shape that the rug or 
carpet will assume under the action of the suction, and, 
as shown, are all made of the same shape so that the action 
of the beating elements will be uniform from one end of 
the suction mouth or nozzle to the other. 

Each of the fixed and rigid beating elements 30 have a 
fixed orbit of travel, and hence it is absolutely essential 
that the rug or carpet be raised from the floor and be able 
to vibrate freely, since a hammering action which would 
ensue were the rug or carpet rigidly supported flat on the 
floor would be exceedingly injurious both to the rug or 
carpet and to the machine. 

It is also important to note that the length of each of 
the rigid beating elements 30 is such that when they are 
in their lowermost position they extend below the plane 
of the lower face of the lips of the suction mouth or nozzle, 
but not to the plane which would be occupied by the rug 
or carpet when in its normal position flat upon the floor. 
This produces an exceedingly important and valuable func¬ 
tion in this invention, to-wit, the breaking of the seal be- 
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tween the rug or carpet and the nozzle lips directly oppo¬ 
site the point at which- the head of the rigid beater comes 
in contact with the rug or carpet. 

As stated in the Lucke specification (R. 73): 

“An essential object of my invention is the combi¬ 
nation of means whereby the object being cleaned is 
held suspended across a suction opening by the pres¬ 
sure difference creating the air current, with a rotor 
driven at a relatively high rate of speed and provided 
with elements so mounted and arranged as to deliver 
relatively-powerful positive blows to the object being 
cleaned, tending to drive it away from the opening 
against the action of the air pressure , which returns 
it to position for the next succeeding blow.” (Italics 
ours) 

The Lucke specification goes on to say (R. 73): 

“Another object of my invention is the provision 
of a combination of a suction-cleaner having a suction- 
mouth so arranged that the object to be cleaned will 
be raised and held suspended across the mouth by the 
suction with a series of beaters having a ficded orbit 
of travel which intersects the surface assumefL by the 
floor covering wider the, action of suction. D^ie to its 
inertia, the dust and dirt tend to remain stationary 
while the floor covering or other object being cleaned 
is vibrated. This allows the current of air to pick 
up the dirt so dislodged and convey it away to a suit¬ 
able collecting receptacle. ’’ (Italics ours) 

It should be kept in mind that in the Lucke [machine 
here in suit the rigid beaters are applied to a cleaner of 
the type wherein the nozzle mouth is maintained ^t a dis¬ 
tance above the surface to be cleaned in order that the 
carpet or rug may be suspended off the floor in contact 
with the nozzle lips. Under these circumstances there 
will be a portion of the rug or carpet suspended out of 
contact with the floor whereby as the beater members re¬ 
volve they will strike this suspended portion of the rug 
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or carpet with a true beating action, which is radically 
different from mere pounding and hammering, which 
would be all that could occur if the rug or carpet lay flat 
upon the floor during this cleaning action (R. 83). 

As pointed out by Lucke’s attorney during the prosecu¬ 
tion of the Lucke application in the Patent Office: 

“One very essential element of this method of clean¬ 
ing, by the use of rigid beaters is that the fabric be 
sharply or quickly driven aicag from the nozzle and 
that it be sharply stopped on its return to original 
position as it is thus that the inertia forces acting on 
the grit particles are most effectively utilized.’’ (R. 

92) (Italic ours) 

It is thus seen that the rigid beaters in the Lucke ma¬ 
chine are helically arranged on the rotor from one end 
to the other, and are of a length to extend below the lower 
face of the lips of the suction nozzle, but not sufficiently 
long to extend to that position normally occupied by the 
rug or carpet when lying flat against the floor. During 
rotation of the rotor and rigid beaters the rug or carpet 
is forced slightly out of sealed contact with the lips of 
the suction mouth at each stroke of each rigid smooth sur¬ 
face beater, whereby the dirt in the floor covering is thor¬ 
oughly loosened and a sufficient amount of air admitted 
directly opposite the contact point of the acting beater 
at each stroke to permit the continuous removal of the 
dirt. 

This action is clearly shown in Plaintiffs’ Exhibits 10 
and 11, which show the small opening created by that 
beater in contact with the rug or carpet, through which 
small opening the air will rush with very considerable 
force and effectively break up and carry away the loosened 
grit and dirt. This space caused by the breaking of the 
seal of the rug or carpet against the nozzle lips will travel 
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from one end of the nozzle to the other in wave-lijse move¬ 
ment due to the helical arrangement of the rigid beaters 
upon the rotor body. The sweep of the head of £he rigid 
beater across the suspended rug or carpet will caluse such 
opening or breaking of the seal between the rug 6r carpet 
and nozzle lips at both the front and rear edges of the 
nozzle mouth and directly opposite the contact point of 
the beater. This creates the double function of the inrush 
of the air to carry away the dirt or grit and als<|) a more 
positive and vigorous vibration of that portiop of the 
rug or carpet due to the added slap of the carpet in re¬ 
turning to the nozzle after the seal is broken. Nothing 
like this is even suggested in any of the references relied 
upon. 

(b) Advantages of Lucke Invention. 

Among the more important advantages pointed out by 
the witness Hoover, as possessed by the Lucke machine 
are: 

1. The wear upon the carpet is greatly diminished be¬ 
cause the beaters slide through the carpet with tninimum 
friction due to the polished rounded surface of the beater 
heads, even though they project below the suction mouth 
in operation (R. 48). 

2. The beaters possess ample surface so that they do 
not abrade or wear the carpet. Being very hard!they are 
not scratched and do not offer any uneven surface to re¬ 
move the pile fibers from the rug (R. 48). 

3. The beaters being made of very hard steel the wear 
upon them is negligible, as a result of which the^ do not 
shorten in length as do brush bristles and the original 
efficiency of the cleaner is maintained at all times. This 
is a very important advantage over the brush tyjfe of ma¬ 
chine. Plaintiffs’ Exhibit No. 4 is one of these devices 
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which has been in use for a long period of years, it hay¬ 
ing been made in 1926, and an inspection of the beaters 
will show that they are smooth and not worn down (R. 49). 

4. No adjustments are required with the use of the 
rigid agitator beater structure; and therefore, a simpler 
rotating means can be employed as contrasted with the 
preceding adjustment for brushes (R. 49). 

5. The rigid beaters do not foul because there is noth¬ 
ing for threads, hair, string, and the like, to catch on. 
Plaintiffs’ Exhibit No. 4, which, as stated above, has been 
in use for several years, is typical as showing no fouling 
by hair, thread, or the like (R. 49). 

6. The rigid beaters in the Lucke machine positively 
agitate the carpet for the full distance provided for below 
the suction mouth for the reason that the carpet must 
yield the full distance. There is nothing to flex but the 
carpet, and the device being designed with a certain 
amount of protrusion of the beater head the carpet makes 
contact with it, and the carpet must move that predeter¬ 
mined amount (R. 50). 

7. A remarkable increase in cleaning efficiency is ob¬ 
tained in the Lucke machine. The efficiency of the first 
Lucke agitator machine placed in production by The 
Hoover Company as contrasted with the best brush type 
previously on the market showed an efficiency of 231%. 
In other words, the cleaner removes more than twice as 
much dirt as its brush type predecessor in the few minutes 
ordinarily devoted to cleaning (R. 50). 

8. It provides for positive breaking of the seal of the 
carpet against the suction opening adjacent each beater 
contact point, and thus admits a draft of air at the point 
of maximum agitation and produces a multiplicity of air 
currents traveling back and forth across the fabric simul- 
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taneously with the heating action adjacent each} of the 
beater contact points. In the Lucke machine this freaking 
of the seal is provided for positively and due to the ar¬ 
rangement of the beaters themselves, allows the air cur¬ 
rent to travel back and forth across the face of thp nozzle 
with rapidity depending upon the revolutions of thte beater 
itself (R. 50). 

9. The use of the rigid agitating beaters practically 

eliminates replacement costs to the user, since thejre is no 
replacement required of the wearing surfaces of the agi¬ 
tator (R. 50). I 

10. It decreases service calls and service call expense 
and annoyance to the manufacturer, which is a v^ry con¬ 
siderable item (R. 50). 

11. The beaters of the Lucke device being arranged in 

a helix allow a single point contact to be made, because 
only one portion of the beater is in contact with the ad¬ 
vancing carpet wave at any one time, and provides for a 
positive break of the seal at the rear lip as well as at the 
front (R. 50). I 


12. The beater is stiff, rigid and strong, and 
to manufacture (R. 51). 
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13. The beater is so proportioned as to extend below 
the plane occupied by the suction opening, but not to the 
extent that it will engage the carpet while resting flat on 
the unyielding floor. While the beater protrudes through 
the plane occupied by the lips it does not protrqde far 
enough to come down and hit anvil blows on a carpet rest¬ 
ing flat on the floor (R. 51). 

14. The capability of obtaining high velocity cur¬ 
rents when the carpet seal is broken by the beater by lim¬ 
iting the size of the opening produced assists in the re¬ 
moval of dislodged dirt, and in fact, removes h large 





proportion of the dirt. By the point contact due to the 
helical arrangement of the beaters only a small opening 
is provided, which allows the full force of the fan suction 
to be employed in producing a current of air across that 
carpet adjacent to the point where the rigid beater con¬ 
tacts and vibrates the carpet (R. 51). 

15. By reason of the beater contacting only a small 
point at a time the air flow through the cleaner is dimin¬ 
ished, thus allowing less load on the motor or permitting 
the employment of a smaller motor (R. 51). 

16. Because of the helical arrangement of the rigid 
beaters on the rotor a constant load is placed on the elec¬ 
tric motor, thus lengthening the life of the motor and its 
parts (R. 51). 

17. By reason of the helical arrangement of the rigid 
beater members opportunity is provided for the carpet to 
be snapped back against the nozzle by the suction of the 
fan each time the seal is broken so as to re-seal the carpet 
to the nozzle lips and thereby create an additional beat¬ 
ing action. In other words, the carpet is first struck down 
by the beater, and then as the beater passes on the carpet 
under the influence of suction is snapped back again to 
the nozzle lips. This in effect produces a double beating 
action (R. 51). 

18. The helical arrangement of the rigid beaters pro¬ 
vides a point contact of such character that only a small 
part of the carpet is acted upon at each instant, thus al¬ 
lowing for relatively light parts to be used and the em¬ 
ployment of higher speeds, which means that lighter 
weights may be employed in the design. If more than a 
point of contact were maintained the structure would of 
necessity have to be much heavier and more rigid to re¬ 
sist the vibration and the load that would be placed on the 
structure (R. 52). 
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19. Due to the helical arrangement of the boater the 
rotating part may be statically or easily balanced. Its 
very curve provides balance. If you speak of static bal¬ 
ancing you can think of a bicycle wheel which is off of the 
ground and it will rotate until the valve stem Will come 
to the bottom. In other words, the part of the riiin having 
the most weight will be on the bottom, but by ^ helical 
arrangement of the beaters there is an opportunity to 
maintain the static balance (R. 52). 

20. The helical arrangement of rigid beater aj'ms pro¬ 

duces a series of point contacts which reduces the carpet 
noise or drum-like effect of the impact against portions 
of the carpet which are suspended in contact with the noz¬ 
zle lips. In other words, the carpet may be considered 
as a drum head. It is raised above the floor covering and 
stands on an air cushion there. Then the beaters come 
along and by the helical arrangement make a Series of 
slight contacts that may be compared with hittingj a snare 
drum as against a single big thump upon a base drum. 
It is only by the helical contract, by the positive ripd beat¬ 
ers as distinguished from the brush type, that thi^ can be 
obtained (R. 52). ! 

21. The carpet is constantly and rapidly struck a series 
of successive and positive blows as the cleaner ik moved 
forward and backward across the carpet (E. 52). 

22. The helical arrangement prevents chattering be¬ 
cause a continuous beater contact with the carpet is main¬ 
tained. By having one of the helically arranged balls of 
the Lucke agitator continuously in contact with the sur¬ 
face of the suspended portion of the carpet or rug there 
is a continuous pressure on that part with the upper part 
of the bearings, because the structure is rigid, and at some 
place within its length there is an upward pressure This 
is to be contrasted with the chattering occurring where a 
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flat bar strikes semi-occasionally, because wear in the 
bearings would immediately make itself very evident by 
chattering. These agitators go at such high speed that 
the bearings must be made very tight, and if the pressure 
is intermittent there is bound to be more wear on them 
(R. 53). 

23. By raising the carpet a substantial distance from 
the floor the impacts of the beaters are conveyed to the 
body of the carpet fabric as well as to the pile fiber, re¬ 
sulting in the dislodgement of dirt particles imbedded in 
the case of the pile fibers. It is because of this fact that 
the Lucke machine possesses such a tremendously greater 
efficiency than the best of the brush type machine (R. 53). 

24. It permits the design of a suction cleaner employ¬ 
ing high suction, resulting in more effective cleaning in a 
minimum of time. In other words, it is not necessary to 
give consideration to carpet wear, to brush wear or to 
brush fouling, all of which limitations are so troublesome 
in a brush type machine (R. 53). 

25. It allows the use of materials, the supply of which 
can be depended upon to be uniform in their properties 
(R, 53). 

(c) The Lucke machine is a new type of machine. 

Since the Lucke machine has been put on the market 
it has come to be known as the “positive agitation’’ 
type and is thus distinguished from the brush type 
of structure. In 1926 The Hoover Company entered this 
machine at the Sesqui-Centennial in Philadelphia. The 
Jury of Awards of the Sesqui-Centennial gave The Hoover 
Company a medal of honor. The Hoover Company, how¬ 
ever, was not satisfied with this award and asked for a 
hearing, which was granted by the Jury of Appeals on 
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Awards. During the hearing it was brought out that the 
original Jury of Awards had not seen or received any 
demonstration of any vacuum cleaner, and had be^n led 
to believe that the machines exhibited by The Hoover Com¬ 
pany incorporated in them the brush structure which they 
had previously used for many years. They also had been 
led to believe and were told that the brush structure was 
very harmful to the carpet, producing severe wear by the 
combing action of the brush through the nap of the Carpet. 

When the demonstration of the new positive agitator 
type machine was made before the Jury of Appeals they 
all expressed considerable surprise at the new feature that 
had been incorporated in these machines, and readily rec¬ 
ognized that the positive agitator type was a distinct type 
in advance of all other vacuum cleaners , and for thht rea¬ 
son they set up another class of “positive agitation” and 
granted The Hoover Company a grand prize for a better 
agitation type of cleaner (R. 66, 67). See Plaintiffs ’ Ex¬ 
hibit No. 14 (R. 119-135). 

This finding of the Jury of Appeals that the Luc^e ma¬ 
chine exhibited at the Sesqui-Centennial in Philadelphia 
was a distinct type in advance of all other vacuum clean¬ 
ers (as a result of which they set up another cl^ss of 
“positive agitation”), and for which they granted The 
Hoover Company a grand prize, should alone bd very 
strong evidence of patentability. 

(d) The superiority of the Lucke machine convincingly demon¬ 
strated by tests. 

The superiority of the Lucke beater type of machine 
over the brush type was conclusively demonstrated by 
many tests conducted by The Hoover Company. As to 
these tests see the testimony of the witness Cunimings 
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(R. 67-70), and Plaintiffs’ Exhibits Nos. 15 and 16 (R. 
136-140). These tests showed the Lucke type of machine 

j 

to have an efficiency when compared with the best brush 
type machine of 231%, or 131% greater than the best pre¬ 
ceding brush type which The Hoover Company had been 
making. 

(e) The Lucke type of machine has largely supplanted earlier 

machines. 

The Hoover Company has spent large sums not only 
in testing the Lucke type of machine but also in bringing 
the merits of the same to the attention of the public. See 
Plaintiffs’ Exhibits Nos. 7, 8 and 9, between pages 118 and 
119 of the Record. The popularity of this type of machine 
with the public was so great that in live years (from 1926 
to 1931) the purchasing public paid to The Hoover Com¬ 
pany $126,000,000. for this Lucke agitator type of machine 
(R. 63). From March 1927 to April 30, 1931, 1,307,367 
machines were purchased, with a value to the purchasing 
public of $124,199,856., and that in spite of the depressed 
business conditions existing during the latter part of this 
period, otherwise the number would have been greater 
(R. 53). 

Point 6. 

Attitude of Patent Office. 

The Patent Examiner not knowing the extent of the very 
remarkable commercial success of the Lucke type Hoover 
machine, and findings of the Sesqui-Centennial Jury of 
Appeals, did not have the benefit of the evidence which 
demonstrated the Lucke invention and its patentability. 
The Patent Examiner picked one feature from one 
patent, another feature from another patent, still another 
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feature from another patent, and so on, in an attenjipt to 
build up a mythical anticipating machine. The evidence 
shows that ti ese suggested nothing of value, to the highly 
skilled engineers of the vacuum cleaner art, in solving 
what Lucke did. The mythical machine which the Ex¬ 
aminer proposed to construct as an alleged antici¬ 
pation after his piece-meal exploration through the prior 
art, and his benefit of Lucke’s disclosure, does not and 
could not perform the work and accomplish the results 
of the Lucke machine, the merits of which are so ^mply 
testified to by the commercial success of this machine, and 
the large sums expended by The Hoover Company in thor¬ 
oughly testing and proving the same. The lack of antici¬ 
pation of the Lucke invention by the mythical machine 
constructed from the prior art by the Examiner will be 
more fully appreciated from the following analysis and 
discussion of the prior art patents relied upon by the 
Examiner, the Board of Appeals of the Patent Office and 
the court below. 


Point 7. 


The prior art relied upon by defendant. 

The prior patents relied upon by the lower tribunals to 
defeat patentability of the Lucke invention are: 


Dolph Reissue 

No. 11,541 

May 26, 1896 

Hutchison 

813,557 

Feb. 27, 1906 

Blake 

1,207,480 

Dec. 5, l9l6 

Hoover 

1,247,837 

Nov. 27, 1^17 

Hoover 

1,364,554 

Jan. 4, 1921 


The Examiner in rejecting the case did not rely upon 
any one of these patents singly as meeting the indention 
but in effect held that an engineer would with two or more 
of these patents before him be able to make the Lucke 
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invention. The evidence for the first time presented in 
this suit shows conclusively that with this very art before 
the numerous engineers of The Hoover Company they were 
unable to produce a satisfactory machine and that it re¬ 
mained for Lucke, a non-member of the vacuum cleaner 
industry, to invent his device which possesses many ad¬ 
vantages over anything that preceded it and which over¬ 
came the very troublesome difficulties fully realized by 
skilled engineers and which after numerous attempts they 
had failed to overcome. 

(a) The Dolph Reissue Patent No. 11,541 clearly does not 
anticipate the Lucke Invention. 

The machine shown and disclosed in the Dolph reissue 
patent is not motor driven, and is of the old brush type 
which was so troublesome prior to the Lucke invention 
(E. 59). The Dolph machine is of the general type of the 
early Bissell machine, it having a spiral rotor brush and a 
dust pan located on each side of the revolving brush, into 
which dust pans the dirt is swept, the pans being removed 
and emptied from time to time as required (R. 59). 

Evidently what misled the Examiner in this Dolph pat¬ 
ent is that in Figs. 1 and 3 of the drawings Dolph shows 
beaters hingedly or swingably connected to the rotor. 
These beaters are few in number and are not arranged 
close together helically on the rotor. These beaters are so 
far apart that it vrould be impossible for them to do the 
work of the Lucke rigid helically arranged beaters. A 
further reason why the Dolph beaters could not function 
as the Lucke beaters is that when the Dolph beaters would 
come in contact with the rug or carpet the hinged con¬ 
nection of the same with the rotor would permit the beater 
to immediately be swung to one side (R. 65), and there- 
fore function no better or differently than the old brush 
bristles discarded in the Lucke invention. 


43 


The non-pertinence of the Dolph patent and its complete 
failure to constitute an anticipation of the Lucke invention 
is further shown by the fact that the Dolph machine is not 
a suction machine, but quite to the contrary the carpet or 
rug while being swept lies flat on the floor, and if beaten 
at all by the beaters such beating would necessarily be 
merely like hammer blows on an anvil, the carpet or rug 
being between the hammer and the anvil, and would ob- 
viously be very quickly destroyed if any such action were 
possible in the Dolph machine as in the Lucke machine 
(E. 59). | 

That no beating of the carpet takes place with the Dolph 
machine is clearly shown in lines 68-71, page 2,1 of the 
Dolph specification. In referring to these beaters he 
states: 

“The length of these is so regulated that they will 
just strike the surface of the carpet as the brush is 
rapidly revolved.” 

The carpet being swept by the Dolph machine lying flat 
and close against the floor is incapable of up and down 
vibration (E. 59), thus proving that the only dust that 
could be raised by the Dolph beaters w T ould be dust loos¬ 
ened by the agitation of the nap or pile. 

The Dolph machine not being a suction cleaner |but be¬ 
ing merely one of the old-fashioned sweepers the best it 
was ever intended to do was merely to brush and rs.ise the 
dust from the nap or pile of the carpet or rug. This Dolph 
patent falls so far short of an anticipation of the Lucke 
invention that even though The Hoover Company engi¬ 
neers had the Dolph patent in their files, and fully under¬ 
stood its disclosure, it did- not suggest anything in the 
way of positive agitation to them (E. 55). Its citation 
by the Examiner can only be explained by the presence 
of a few widely separated beaters which instead of 
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being rigid are hinged to the rotor and perform an 
entirely different function. The lack of suction in the 
Dolph machine and the fact that the carpet lies at all times 
flat on the floor and is not vibrated vertically should alone 
and conclusively show the entire lack of pertinence of this 
patent and demonstrate the utter incapability of the ma¬ 
chine disclosed therein of performing any of the functions 
of the Lucke machine. 

The Dolph machine is a brush machine, the disadvan¬ 
tages of which type of machine have been set forth at con¬ 
siderable length earlier in this brief, and was never put 
out commercially (R. 54, 55). 

The Dolph patent is not an anticipation of the Lucke 
invention for reasons summarized as follows: 

1. The suction mouth of the casing is not supported a 
substantial distance above the plane normally occupied by 
the carpet or rug, as it necessarily must not be, since the 
carpet or rug swept by the Dolph machine lies at all times 
flat on the floor (R. 59, 65). 

2. The Dolph machine does not have a series of spaced 
apart guard fingers carried by the casing and extending 
across the suction mouth. If the Dolph machine was cap¬ 
able of producing the results obtained in the Lucke ma¬ 
chine the absence of such guard fingers would prevent its 
operation, because the carpet or rug would be sucked 
(Dolph has no suction and hence is not like Lucke) so far 
into the mouth of the machine as to prevent its operation. 

3. Dolph has no means for moving a current of air 
past the object to be cleaned and through the casing so as 
to lift said object and suspend it against the said fingers. 
Dolph has no suction and hence could not lift the carpet or 
rug from the floor. He merely sweeps it like the old Bis- 
sell sweeper (R. 59). 


4. His beater members are not rigid . In fact, they 
do not function as beaters but merely agitate the nap or 
pile of the carpet (R. 65). 

5. The Dolph beaters are not helically mounted on the 
rotatable member and arranged in a series extending from 
one end of the rotor to the other. 

6. The Dolph beaters are not rigidly secure^ to the 

rotatable member (R. 65). | 

7. The Dolph beaters do not have orbits of travel ex¬ 
tending below the plane occupied by the object to bq cleaned 
while suspended against the fingers, and not extending 
to the plane in which the object normally rests when not 
suspended. The Dolph beaters could not extend b$low the 
plane of the carpet for the reason that the carpet lies fiat 
on the floor. The Dolph beaters do extend to the plane in 
which the carpet normally rests when not suspended, for 
the reason that in the Dolph patent the carpet or rug is 
not suspended away from the floor (R. 65). 

8. The Dolph beaters do not break the seal between the 

carpet and nozzle mouth for the reason that there is no 
seal in the Dolph machine to break, Dolph having no suc¬ 
tion and does not suspend the carpet above the floor (R. 
59, 65). j 

The machine of the Dolph patent not having th^ above 
features of novelty present in the machine of the Lucke 
application could not possibly anticipate the claims here 
in issue. 

I 

I 

i 

(b) Hutchison Patent No. 813,557 obviously does not disclose 
the Lucke Invention. 

The machine of the Hutchison patent No. 813,557 is 
very similar to the machine of the Dolph patent referred 
to above, with the exception that in Hutchison a jmotor 
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is provided to rotate the brush. Hutchison like Dolph 
is generally of the same type as the old Bissell sweeper. 
Hutchison provides, as best shown in Fig. 4, a dust pan 
to the front and rear of the brush, into which pan the 
dirt is brushed in a manner similar to the brushing of 
dirt into the old-fashioned dust pan. When the pans are 
full the casing is lifted off of the brush and the pans 
emptied. Hutchison depends entirely upon the brush for 
throwing the dirt into the dust pans, as he has provided 
no means whatever for creating a suction. Another fatal 
defect in the Hutchison machine is that the rug or carpet 
lies flat against the floor while being cleaned. There being 
no suction means it is at once obvious that it would be 
impossible for the Hutchison machine to lift the rug or 
carpet away from the floor and suspend it against a suc¬ 
tion mouth (R. 59, 65). 

While the Hutchison specification refers to beaters con¬ 
sisting of small metallic or rubber balls 10, in no view of 
his drawings has he shown more than two of these beaters, 
two being shown in Fig. 5 and one being shown in each of 
Figs. 4, 8 and 9. Furthermore, the Hutchison specifica¬ 
tion in lines 69-71, page 1, states that these beaters are 
“flexibly connected with the shaft in any suitable manner, 
as by a link 10a and an intervening spiral spring 11.” As 
the rug or carpet being cleaned by the Hutchison machine 
necessarily lies fiat against the floor it would be impossible 
for the Hutchison beaters to cause the rug or carpet to 
have vertical virbration, thus conclusively showing that 
the Hutchison beaters are merely for ‘‘knocking ’ 9 the nap 
or surface of the rug or carpet. 

The rug or carpet during use of the Hutchison machine 
could not do anything but lie flat against the floor since 
the bottoms 23 of Hutchison’s dust pans are stated by Hut¬ 
chison “to bear at all times upon the floor or carpet sur- 
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face.” (See lines 17, 18, page 2 of Hutchison’s! specifi¬ 
cation.) In order that this dust pan may at all times 
bear upon the floor or carpet Hutchison provides his dust 
pans in a frame 19 which frame has vertical play 24 to 
permit it to bear by gravity at all times upon thb carpet 
as stated in his specification lines 25-32, page 2 of his spe¬ 
cification where he states: 

‘ 4 that the casing at all times rests by gravity upon 
the floor. ’ ’ | 

Hence Hutchison’s carpet could not be suspended away 
from the floor, and his patent could not properly be com¬ 
bined with other references showing suspension of the 
carpet. 

Furthermore, beaters of the construction shown in Fig. 
8 of the Hutchison drawings form admirable devices for 
catching and holding lint, thread, and the like, which would 
soon clog up the beaters and render them inoperative for 
any purpose. Hutchison only showing two of the^e beat¬ 
ers it follows that they necessarily are not positioned close. 
together in a spiral path to produce a wave-like vibration 
of the rug or carpet, such wave traveling from one: end of 
the nozzle to the other in rapid succession while vibrating 
the rug or carpet suspended above the floor, as is done in 
the Lucke machine. In other words, there is nothing at 
all in common between the Hutchison beaters, two br three 
of which are provided at random throughout the length 
of the brush, (and the carpet not suspended awa^r from 
the floor) and the Lucke beaters, which are carefifilly de¬ 
signed and arranged close to each other in a spiral path 
for use in combination with other carefully desighed fea¬ 
tures, such as lifting the rug away from the floor ahd caus¬ 
ing vertical vibration of the same in successive waves 
traveling from one end of the nozzle to the other, hnd the 
breaking of the seal at points in line with the contact point 
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of the beater with the rug to create rapid currents of air 
directed at these points to carry away the dust (R. 59, 65). 

The utter inadequacy of the Hutchison patent is at once 
clearly demonstrated when it is kept in mind that the 
Hutchison machine has no suction at all, hence even were 
the beaters arranged similar to the Lucke beaters, which 
they are not, would still fall far short of anticipation, be¬ 
cause of the absence of the greater part of the combina¬ 
tion claimed by Lucke. Furthermore, the construction 
of the Hutchison machine is such that it would be im- 

i 

possible to use suction in connection therewith because 
of the many leakage points, it being kept in mind that 
the casing 19 of the Hutchison machine lifts entirely off 
of the brush to facilitate emptying the two dust pans into 

I 

which the dirt has been swept by the brush (R. 59, 65). 

Hutchison never intended his machine to thoroughly vi¬ 
brate and beat a suspended rug or carpet in order to posi- 
tivelv agitate the same and shake loose dirt embedded in 
the body thereof, for the very obvious reason that in the 
use of his machine the rug or carpet lies flat against the 

i 

floor at all times, and further he states in lines 23-28, page 
1, of his specification: 

“My invention refers to improvements in power- 
actuated surface-cleaning machines for the purpose 
of cleaning carpets, floors, or wherever it is desirable 
to remove an accumulation of dirt or dust or to renew 
the original freshness of color of the surface.’’ (Un¬ 
derscoring ours) 

Surface cleaning is all that Hutchison ever contemplated 
for his machine. 

That Hutchison never intended his machine to lift the 
rug or carpet from the floor and vibrate the same while 
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lifted is further shown in lines 52-57, page 2, of his speci¬ 
fication, which read: 

“The machine may also be used upon vertical walls 
as well as horizontal and on different surfaces—as, 
for instance, for renewing the brick or stone surfaces 
on old buildings. The invention may be used for the 
purpose of cleaning the paint off of any suijface by 
friction.” 

This conclusively shows that all Hutchison ever intended 
for his machine, insofar as cleaning carpets is concerned, 
was a brushing or scratching action on the rug or carpet 
lying flat on the floor or other flat surface. 

This Hutchison patent accordingly could not possibly 
anticipate the Lucke invention for the following summar¬ 
ized reasons: 

i 

1. It is merely the old Bissell brush type of ijnachine 
which sweeps the dirt into dust pans (R. 59). 

2. It has no suction creating means (R. 59). 

3. It does not lift the carpet and suspend the same above 
the floor (R. 59). 

4. It does not have guard fingers across the mouth 

i 

of the sweeper, for the reason that it does not nejed any, 
as it does not lift the rug by suction or otherwise. 

5. Having no suction and not sealing the rug against 
the mouth of the nozzle the beaters could not brpak the 
seal of the rug with said mouth. 

6. The Hutchison beaters could not vibrate the rug or 
carpet vertically as the same lies flat against the floor at 
all times (R. 59). 

7. The only possible function of the Hutchison [beaters 
would be to stir the nap or pile of the rug or carpet as 
the latter lies flat on the floor (R. 59). 
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8. The Hutchison beaters are not arranged close to¬ 
gether in spiral formation extending from end to end of 
the rotor (R. 05). 

9. The Hutchison beaters are not rigidly fixed to the 
rotor, but on the contrary are pivotally connected there¬ 
with. 

10. The Hutchison sweeper has a bristle brush with 
all of the attendant trouble and disadvantages incident 
thereto, as fully pointed out earlier in this brief (R. 59). 

11. The Hutchison pivoted beaters possess the serious 
shortcoming of being admirable lint and thread catchers 
(R. 65). 

12. The Hutchison beaters while they might be said 
to extend to the plane of the suction nozzle, are not 
longer than said distance, but , 44 shorter in length than the 

i ! 

distance between said rotatable member and the plane in 
which the object to be cleaned normally rests ’ 9 (R. 65). 

The above clearly demonstrates the complete inadequacy 
and non-pertinence of the Hutchison patent as an antici¬ 
pation of the Lucke invention and this inadequacy cannot 
be helped by referring to some other patent that is in itself 
also inadequate. There could be no possible or logical 
combination of the Dolph and Hutchison beaters in an at¬ 
tempt to build up an anticipating structure, for the reason 
that the machines of these two patents are both substan¬ 
tially alike (except for Hutchison being motor driven) and 
are of the old Bissell dust pan sweeper type. These two 
references considered either singly or collectively could 
not possibly constitute an anticipation of the Lucke inven¬ 
tion. 
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(c) There is nothing in Blake No. 1,207,480 to teach the Lucke 

Invention. 

There is nothing in the Blake patent No. 1,207,|480 that 
would suggest the Lucke invention. This patent issued 
December 5, 1916, from which date it was open to the en¬ 
tire public. The Hoover Company was long familiar with 
it but it suggested nothing to their engineers in the way 
of positive agitation such as was later invented by Lucke 
(R. 55). If this patent teaches the Lucke invention, or 
if it is an obvious suggestion of it, why did The Hoover 
Company spend more than $40,000.00 in testing ai}d devel¬ 
oping the Lucke invention. Why did it not suggest the 
solution of the troublesome problem to the Hooker engi¬ 
neers ? 

There are many reasons why the Blake machine does 
not and could not teach or suggest the Lucke invention. 
Its beaters are each circumferentially spaced 18Q° apart, 
that is, they only strike twice in a complete revolution of 
the rotor. The Blake beaters are not arranged j spirally 
and are not formed of rigid projections spaced apart a 
proper distance to give the necessary frequent successive 
vibrations to the carpet to progress in successive wave 
formations moving from one end of the suction x^ozzle to 
the other (R. 61). j 

At best all the Blake beaters could do would be to give 
the rug or carpet a single blow extending half the length 
of the nozzle once every half revolution of ttye rotor 
(R. 61). This action would be so radically different from 
that set up by the spirally arranged laterally spaced row 
of beater projections in the Lucke machine as to possess 
nothing in common therewith. 

The beaters 15 and 16 of the Blake machine are 
not of sufficient length to break the seal ibetween 
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the lifted carpet or rug and the lips of the suction mouth 
(R. 62). As a matter of fact, the Blake machine shown in 
Fig. 2 of his drawings, is inoperative, for the reason that 
the end of the beaters would strike the upper edge of the 
nozzle mouth and thus be prevented from rotating at all 
(R. 61). Furthermore, the Blake machine does not have 
guard fingers extended across its mouth, and hence the 
suction created by the machine, if it operated according 
to the Lucke principles , would draw the rug too tightly 
against the end of the beaters and hold the latter against 
rotation, or if the beaters did rotate they would quickly 
wear out the rug by gouging. 

The length of the beaters in the Blake machine not be¬ 
ing sufficient to break the seal between the carpet or rug 
and the nozzle lips (R. 61), there could be no cross cur¬ 
rents set up in line with the individual beater blows to 
greatly increase the efficiency of the inflowing air cur¬ 
rents to carry away the dust and dirt. 

Furthermore, the suction nozzle of the Blake machine 
is arranged, as clearly shown by the position of the sup¬ 
porting rollers 13, to travel in such close proximity to 
the floor that it would be impossible for the suction in 
the Blake machine to raise a carpet a sufficient distance 
from the floor to obtain effective beating. The floor rollers 
are of small diameter, and in view of the weight of the 
machine, will sink a substantial depth into the nap or 
pile of the carpet or rug, thus further bringing the nozzle 
into close proximity to the carpet or rug and rendering 
substantially inconsequential the height to which the rug 
could be lifted by the suction (R. 60). 

As shown by the title of the Blake patent his machine 
is a “Combined Suction Cleaner, Blower, and Polishing 
Device.” If his machine is a polishing device, as he 
states it is, the mouth of the nozzle cannot be removed 
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from the floor, as in order to do any polishing ijfc would 
be necessary for the beaters to strike the floor, but they 
are not shown of a length sufficient to do this. Tips does, 
however, conclusively show Blake’s intention to have the 
mouth of the suction nozzle close to the floor, as wfyen pol¬ 
ishing there would be no rug or carpet on the floor (R. 60). 

That the suction nozzle of the Blake machine must be 
maintained low and in close proximity with the floor is. 
further shown in lines 74-82, page 1, of the Blake specifi¬ 
cation : 

“The elevated portion 4 of the casing carrie^ caster 
wdieels, or other suitable supporting wheels |13, the 
tread surfaces of which extend just bel(j)w the 
level of the bottom plate 3. Hence when the! device 
is run over the surface of a floor or carpet the plate 3 
will travel above but in close proximity to such floor 
or carpet. ” (Underscoring ours.) 

While the Blake specification refers to the elements 16 
as being “open-work beater blades,” if these are to do any 
polishing they must of necessity be in reality sqrapers. 
Anything of such a rotating nature as Blake’s beaters that 
will do polishing must be of such nature as to caus^ undue 
wear on a rug or carpet. While it is true that th4 Blake 
specification refers to the blades as projecting through 
the opening 7, so as to strike or beat the carpet with suffi¬ 
cient force to loosen up and free dust therefrom, it is im¬ 
portant to note that in addition to the nozzle of the Blake 
machine being maintained too close to the floor j;o per¬ 
form the Lucke functions, the Blake beaters are peither 
constructed nor arranged on the rotor in a manned at all 
similar to that of the beaters in the Lucke machine (R. 60, 
61). Any such beating, if it occurred at all, would neces¬ 
sarily be limited to such small bulging of the carpet as 
might incidentally occur due to the pushing of the Jrug by 
the advancing side of the nozzle lips. 
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The Blake specification is furthermore entirely silent on 
the question of breaking the seal between the carpet or 
rug and nozzle lips, and the structure shown in his draw¬ 
ings is such that this breaking of the seal between the 
rug and nozzle would be impossible, hence the movements 
of the currents of air through the Blake nozzle are en¬ 
tirely different from those through the Lucke nozzle (R. 61, 
62). 

As further showing that the Blake beaters were never 
intended to perform the functions of the Lucke beaters, 
attention is called to lines 33-42, page 2, of the Blake speci¬ 
fication, in which he states that his beaters may be com¬ 
posed of resilient material. It is obvious that if the Blake 

beaters are resilient that thev will be forced or bent side- 

•/ 

wise when they come in contact wdth the carpet suspended 
across the mouth of the nozzle after the manner of the 
old bristle brushes, and incapable of breaking the seal 
between the rug and nozzle lips. Each of the claims recite 
the Lucke beaters as being rigid . 

The Blake blades 16 being merely straight bars, if they 
broke the seal between the carpet and nozzle at all, (which 
they do not) such opening would be for the full length of 
the blade which would be radically different from Lucke’s 
idea of providing a small opening at a point directly op¬ 
posite the point of contact of the individual beater head 
with the carpet to concentrate the air current directly upon 
such point where the dirt has been dislodged. The ma¬ 
chine of the Blake patent could not break the seal between 
the carpet and nozzle because as seen in Fig. 2 of the Blake 
drawings the carpet would be held down against the floor 
by the nozzle faces. This 'would be accentuated by the 
rollers 13 sinking into the nap or pile of the rug or car¬ 
pet. Also it is important to note that in the Blake machine 
the flat bottom plate 3 both in front and rear of the nozzle 
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opening is of such great width that the air would have to 
be brought a great distance through the nap or pile of 
the rug, which would be rendered even more difficult by 
reason of the said bottom plate pressing the rug against 
the floor. 

Since the beater blades in the Biake machine do not pro¬ 
ject below the plane of the suction opening no real bodily 
movement of the carpet is obtained therein. There will 
be a scraping of the top of the nap or pile, but since the 
carpet will not be raised sufficiently to accomplish both, 
that is, the purpose of a suction cleaner and the polishing 
device, there will be no real beating imparted to the base 
or body of the carpet. Blake has also provided flalt lips on 
either side of his nozzle, which would help present the 
carpet from being raised. Since Blake does not and could 
not break the seal between the carpet and the nozzle he 
would lose the advantage of the snapping back of the car¬ 
pet against the lip after the passing of the beater there- 
along (R. 62). j 

Such beating as is accomplished by the Blakje struc¬ 
ture is more a combing or stirring of the nap oit pile of 
the carpet as distinguished from vibration of the body of 
the carpet itself (R. 63). 

The Blake Patent does not disclose the features set forth in 
the claims. 

j 

The claims set forth features not present in the Blake 
machine, and are clearly not anticipated thereby. Re¬ 
ferring to the first claim set forth in paragraph V of the 
bill of complaint (R. 4), this claim calls for— 

“means supporting the casing with the plane of the 
suction mouth a substantial distance above the plane 
normally occupied by the object to be cleaned;” 
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As has been pointed out at considerable length above, 
the nozzle of the Blake machine during operation of the 
machine is maintained low and in close proximity to the 
carpet or rug being cleaned, hence the Blake suction mouth 
is not supported a substantial distance above the plane of 
the carpet or rug. 

This claim goes on to recite— 

“a series of spaced apart guard fingers carried by 
the casing and extending across the suction mouth .’ 9 

Blake has no guard fingers extending across the suction 
mouth, hence if his machine is to be operated in the same 
manner as the Lucke machine the carpet or rug in the 
absence of guard fingers would be sucked up into the 
suction mouth so far that it would either impede and 
stop the rotation of the beaters or the carpet or rug would 
be very seriously damaged by gouging. 

This claim further recites— 

“ means for moving a current of air past the object 
to be cleaned and through the casing so as to lift said 
object and suspend it against said fingers.” 

Blake not having any guard fingers it would be im¬ 
possible in the use of his machine for the carpet or rug 
to be lifted and suspended against said fingers, which lack 
of fingers for reasons already pointed out, would render 
his machine inoperative for the accomplishment of the 
results of the Lucke machine. 

This claim further recites— 

“a member rotatably mounted in the casing and pro¬ 
vided with rigid beater members having curved sur¬ 
faces positioned to contact with said object.” 

The Blake specification states that his beaters may be 
made of resilient material, which would obviously permit 
them to bend laterally and destroy their capability of func¬ 
tioning as the Lucke rigid beater members. 
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This claim goes on to recite— 

“the beaters being helically mounted on the rotatable 
member and arranged in a series extending from one 
end of said rotatable member to the other.’’ 

\ 

The Blake beaters are obviously not helically mounted 
on the rotatable member and are not arranged in & series 
extending from one end of the rotatable member to the 
other. Blake on the contrary has two separate discon¬ 
nected beaters throughout the length of his rotor, which 
would break up any possibility of an action resembling 
the movement of a wave from one end of the nozzle to 
the other. This wave motion is further impossible in 
the Blake machine because of his beaters not being helically 
arranged. The recitation “a series” in the matter last 
quoted above refers to the beaters being somewhat laterally 
spaced and separated from each other. Such construction 
clearly is not present in the Blake machine. 

This claim additionally recites— 

i 

“said beaters being rigidly secured to the rotatable 
member and having orbits of travel extending below 
the plane occupied by the object to be cleaned while 
suspended against said fingers.” 

A glance at Fig. 2 of the Blake drawings shows that 
the Blake beaters do not extend below the plane of the 
lower face of the suction mouth. 

i 

The above comparison with the first claim in said para¬ 
graph V of the bill of complaint has been made as this 
claim is illustrative of the other claims in the case prior 
to the appeal to the Patent Office Board of Appeals. 

The two additional claims presented to the Bo^rd of 
Appeals each clearly differentiate over Blake and Should 
also have been allowed. 
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The proposed new claims also clearly differentiate over Blake. 

The six new claims in the proposed amendment to the 
bill of complaint should also be considered and allowed. 
Of these six proposed new claims, claims' 1, 2, 3, 5 and 6 
positively set forth the breaking of the seal between the 
rug and the lips of the suction mouth, as well as other 
features of novelty heretofore discussed in connection with 
the other claims. 

Claim 4 of said proposed amendment to the bill of com¬ 
plaint also sets forth the suction mouth being a substan¬ 
tial distance above the normal plane of the carpet, a rotata¬ 
bly mounted rigid beater in the casing adjacent to the 
suction mouth and having contact portions angularly dis¬ 
posed to its axis of rotation so as to contact with the 
object to be cleaned at successive points across the suc¬ 
tion mouth upon rotation of the beater, the beater extend¬ 
ing below the suction mouth but not to the plane normally 
occupied by the rug or carpet when not suspended. 

The breaking of the seal between the carpet and suction 
mouth is an important feature peculiar to the Lucke type 
of beaters, and more fully discussed hereafter in connec¬ 
tion with the Hoover patents. 

The Blake patent for reasons pointed out falling far short 
of anticipation of any of the Lucke claims, these claims 
should clearly be allowed and a patent issued on the Lucke 
application in order to recognize and reward the produc¬ 
tion of a machine so startling that the Appeal Jury of the 
Sesqui-Centennial set up another class of “positive agita¬ 
tion’ ’ and granted The Hoover Company a grand prize for 
a better agitation type cleaner (R. 67, 119-135). 



(d) Each of the Hoover Patents Nos. 1,247,837 and 1,364,554 
merely disclose a brush type of cleaner and fall far short of an 
anticipation of the Lucke Invention. 

Each of the Hoover patents Nos. 1,247,837 and 1,364,554, 
apparently relied upon by the Examiner in the Patent 
Office, and the Board of Appeals, as basic references, are 
merely brush type sweepers. The many disadvantages of 
the brush type of sweeper have been set forth at consider¬ 
able length earlier in this brief, as well as the mapy new 
advantages of the Lucke type of cleaner. The merC state¬ 
ment of these disadvantages of the brush sweeper knd the 
advantages of the Lucke machine should of itself fee suffi¬ 
cient to dispose of each of these Hoover patents as refer¬ 
ences (R. 42-45). I 

While it is true that the bristles in the brush in each 
of these two Hoover patents are arranged helically around 
the rotor this alone is far short of an anticipation of the 
Lucke invention (R. 42-45). 

The main purpose of the Lucke machine is to produce 
a positive beating of the carpet or rug in such a vigorous 
manner impossible in any brush type of machine- The 
brush tufts or bunches of bristles in the Hoover Ipatents 
referred to upon striking the carpet or rug will, due to 
their flexibility, immediately be bent sidewise, thfes being 
open to two important objections, to-wit, (1) losing the full 
force of the beating action, and (2) damage and wear to the 
carpet or rug due to the wearing away of the bristle^. This 
more or less rapid wearing away of the bristles in the 
brush type of cleaner necessitates almost constant read¬ 
justment of the height of the brush and results in the 
brush failing to work at the desired efficiency, to s^y noth¬ 
ing of the wear and damage to the carpet or ru£. The 
bristles becoming fouled with hair, thread and string are 
soon rendered more or less inoperative. The constant *e- 
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placement or brushes is necessary at extra cost to the user 
ol' the brush type of machine. A very considerable amount 
of service work required to be done by the manufacturer 
is also necessary in the brush type machines in the adjust¬ 
ment and replacement of bristles (R. 42-45). 

These and other defects in the brush machine limits 
the design of a cleaner to the use of low suction and to 
relatively low brush speed. It is furthermore very diffi¬ 
cult to obtain uniform bristles and construct brushes of 
uniform performance. Attention is called to the testimony 
of the witness Hoover found on pages 42-45 of the Record, 
discussing the many disadvantages and defects of the brush 
type of machine. 


The shortcomings cf the brash type machine constitute 
the troubles whirl i brought about the Lucke invention. Sure¬ 
ly the very troubles that constituted the necessity for an 
invention should not be used, as in these two Hoover pat¬ 
ents, as an anticipation for an invention that so success¬ 
fully cures these troubles. The curing of the brush troubles 
was so thoroughly and startlingly effected in the Lucke 
machine as to make i; stand out in a class by itself. The 
truth of this statement can be readily appreciated by read¬ 
ing the many advantages cf the Lucke rigid heaters as set 
forth I y the witness Hoover on pages 48-53 of the Record. 
As above stated, these advantages have been fully set forth 
and discussed earlier in this brief. 


(o) ITcno cf the five prior patents of record can be properly 
c ^luiSiivZ l o icLr.vO the Lucke Invention. 


The Examiner after receiving the inspiration of the Lucke 
application, resulting from the Lucke disclosure therein, 
attempted to build up an anticipating structure by select¬ 
ing parts here and there from the prior patents. For ex¬ 
ample, he proposed substituting the beaters 10 of Dolph 


G1 


for the brushes of Hoover. Even with such su! 


bstihition. 


which could not be made without involving invention, the 
resulting: structure would still fall fur short ox an 


ticlpating 


li Lealers 
contrary 


rue osee¬ 


the Lucke invention, for the reason that the Do \ 
are not rigidly mounted on the rotor, but on the 
are pivoted thereto, and would be open to the sa 
tion as the brushes in that immediately upon striking the 
rug these beaters would be pushed or swung laterally, which 
would kill the main force cf the heating blow, ajs well as 
prevent breaking of the seal between the carpet and the 
suction mouth. Furthermore, Dolph never suggested an 
arrangement of beaters in such helical maxim r a|s that oi 
Lucke. 

I 

The many reasons set forth under the dbcussibn of the 
Dolph patent as to why this patent is not of itself an anti¬ 
cipation of the Lucke invention clearly and emphatically 
establish that the mere substitution cf the Dolpi beaters 
for the Hoover bristles would not anticipate tpe Lucke 
machine. The Examiner admitted (R. 85) that tjie Dolph 
beaters are mounted so that they may swing freejy on the 
rotor, but he disposed of the matter, as by a ivabe of the 
hand, by saying that there would be no invention ip mount¬ 
ing the beaters rigidly on the rotor. 

I 

If the Lucke invention be so obvious from the Dblph and 
Hoover patents of record, and the disadvantages of the 
brush type of cleaner so multitudinous, why did not one of 
the many engineers working for a long time on tljjLis prob¬ 
lem appreciate this possibility (which the Examiner only 
appreciated after the benefit of the Lucke disclosure), and 
why did The Hoover Company spend more than $i0,000.00 
in development work and tests? The expenditure! of such 
a large sum of money in development and tests would be 
most unusual and extraordinary if the proposed substitu¬ 
tion were as obvious as the Examiner would have it ap¬ 
pear. 
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The addition of the Hutchison patent does not help the 
situation in the least, as Hutchison shows a less number of 
beaters, which, as shown in his Fig. 8, are also pivotally 
and resiliency connected to the rotor. It is also important 
to keep in mind that neither the Dolph nor Hutchison ma¬ 
chine is provided with suction means. This of itself con¬ 
clusively shows that neither Dolph nor Hutchison had the 
slightest appreciation of the Lucke problem. This being 
the case how could the substitution of the Dolph or Hutchi¬ 
son beaters for the Hoover brushes to produce results of 
the Lucke machine be accomplished without invention. It 
should also be here kept in mind that when the Examiner 
proposes such a substitution he has had the full benefit of 
the Lucke disclosure. 

The Examiner further stated under the inspiration of the 
Lucke disclosure that there would be no invention in sub¬ 
stituting the Blake beaters for the Hoover brushes. In 
this regard, however, the Board of Appeals found it neces¬ 
sary to further refer to the patent of Hutchison. In other 
words, what the Board of Appeals was proposing was to 
substitute the paddles or blade beaters of Blake for the 
brushes of Hoover, and then reconstruct the Blake paddle 
beaters after the manner of the beaters in Hutchison, which 
even then would not result in the Lucke machine. This 
of itself shows to what extreme lengths the lower tribunals 
have gone in building up a proposed anticipating struc¬ 
ture. With all due respect to the inventive genius and 
ability of the members of the lower tribunals it is believed 
to be perfectly obvious that no one of them would have been 
able to produce such a machine as the Lucke machine here 
involved without the benefit of the Lucke disclosure. If 
so they would have been very valuable engineers on The 
Hoover Co., engineering staff investigating this trouble¬ 
some problem. 
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After the knowledge of such disclosure and guided there¬ 
by it is, of course, easy to pick out various parts fijom the 
prior art and follow the directions of the Lucke disclosure 
in putting them together, but it is here pertinent to keep 
in mind that without the previous benefit of such disclosure 
and directions to follow, it cost The Hoover Company over 
$40,000.00 in development and tests, as well as baffiipg their 
entire engineering force prior to Lucke’s appearhnce on 
the scene. 

It is vigorously urged that without the benefit of the 
Lucke disclosure such combination of references hs sug¬ 
gested by the lower tribunals would not be at all bbvious. 
and these various references should not be relied upon for 
anything further than what is disclosed in thepi indi¬ 
vidually. They each and all fall far short of even sug¬ 
gesting the Lucke invention. The great commercial suc¬ 
cess of the Lucke machine, including purchase by thb public 
of more than $124,000,000.00 worth of these EMachines 
should of itself be a convincing tribute to the 
of the Lucke invention here in issue. 

(f) Charts showing- the superior dirt removing efficiency of 
the Lucke type of machine as compared with the old brush type. 

As showing the superior dirt removing efficiency of the 
Lucke type of machine as compared with the old brush 
type attention is called to Plaintiffs’ Exhibits 15 and 16 
(R. 136-140) and the testimony of plaintiffs’ witness, Stan¬ 
ley R. Cummings (R. 67-70). As explained by the witness 
Cummings, the curves identified in each of the charts by 
the number 541 represent in altitude (or ordinates) the 
dirt removed in ounces per square foot, and in latitude 
(or abscissa) the cleaning period in seconds per square 
foot, with the use of a machine of the old brush type. The 
curves numbered 543 on these charts represent the per- 


patentability 
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formance of a machine equipped with the Lucke type of 
beater, the ordinates or vertical distances on these charts 
representing the amount of dirt removed in ounces per 
square foot. A mere inspection of each of these charts 
will show the tremendously greater efficiency of the Lucke 
type of machine over that of the old brush type as to the 
removal of dirt. 

As testified to by plaintiffs ’ witness Cummings (R. 68- 
70), Test No. 1 (R. 136) shows that dirt removing efficiency 
of the Lucke type of machine (curve 543) to be 2.2 times 
as great as that of the brush machine (curve 541). 

The chart of Test No. 2 (R. 137) shows the supremacy 
of the Lucke type machine to be very much greater, that 
is, it removed approximately four times as much dirt 
(curve 543) as the brush type of machine (curve 541). The 
type of carpet in Tests Nos. 1 and 2 was the Karnak Wil¬ 
ton. 

Test No. 3, the results of which are shown in the chart 
on page 138 of the Record, was made on a Burbury Wilton, 
with natural dirt artifically embedded therein. In this test 
the supremacy of the Lucke type of machine (curve 543) 
is about 100% greater than that of the brush type of ma¬ 
chine (curve 541). 

As showm on the chart found on page 139 of the Record, 
Test No. 4 vras made on a Century Axminster rug, in which 
test the supremacy of the Lucke type machine (curve 543) 
was approximately 60% greater than that of the brush type 
machine (curve 541). 

The chart shown in Plaintiffs’ Exhibit No. 16 (R. 140) 
shows the results of Test No. 4005, in which the supremacy 
of the Lucke type of machine was 30% to 40% greater than 
the brush type machine. 

While the various tests showed some fluctuation, an aver¬ 
age of the results obtained from about eight tests, showed 





65 


the Lucke type of machine with the rigid beaters to be 
131% more efficient than the brush type of machijne (that 
is, it removed more than twice the amount of diift in the 
same time). 

The strenuous efforts for many years of suction, cleaner 
engineers, prior to Lucke’s invention, to improve the clean¬ 
ing efficiency of suction cleaners, surely indicate |that the 
discovery or invention of a machine producing such re¬ 
sults was not as obviously suggested by the prior art as 

i 

the Examiner (after the benefit of the Lucke disclosure) 
would endeavor to make it appear. Such startling results 
and greatly increased efficiency are of themselveib an ex¬ 
ceedingly strong indication of patentable invention of the 
highest order. This is further demonstrated by i;he com¬ 
mercial popularity and success of the Lucke machine when 
put upon the market. 


Point 8. 

i 

i 

Defendant admits that the Lucke application contains the 
description found in Plaintiffs * Bill. 

Paragraph IV of the bill of complaint sets forth in a 
clear and positive manner a description of the Lucke ma¬ 
chine and some of the novel results produced thereby (R. 
3, 4). Defendant in his answer to the bill of complaint, 
in paragraph IV of said answ r er, admits that the Lucke ap¬ 
plication contains the description just referred to (R. 9) 
where he states: < 

4 ‘IV. Defendant admits that the said Charles E. 
Lucke application for patent contains the description 
specified in paragraph IV, ’ \ 

A reading of the description contained in said paragraph 
IV of the bill of complaint, in conection with the jprior art 
patents, very emphatically demonstrates that tile Lucke 
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invention is not disclosed or suggested in any of these prior 
art patents or in any possible legitimate combination of 
the same. 

The proposed amendment to the bill of complaint should 
be permitted and the six claims contained therein allowed. 

The purpose of Section 4915 being to provide a means 
for the accomplishment of justice, the additional six claims 
contained in the proposed amendment to the bill of com¬ 
plaint should be considered and allowed. 

A proceeding under Section 4915 is different than an 
appeal from the Patent Office, and is permitted for the 
purpose of enabling the applicant to set forth additional 
reasons why he is entitled to a patent. The main question 
involved is whether applicant is entitled to a patent, and 
not merely whether the precise language used in the claims 
before the Patent Office represents the proper selection of 
language. The purpose of the patent statutes being to pro¬ 
mote the progress of science and the useful arts, and to 
secure to inventors protection in their respective inven¬ 
tions, the applicant should not be limited to the precise lan¬ 
guage used in the Patent Office if he convinces the court 
under Section 4915 that his invention is meritorious and 
worthy of a patent. It is accordingly urged that this Hon¬ 
orable Court consider the claims contained in plaintiffs ’ 
- proposed amendment to the bill of complaint, as well as 
the additional claims that were presented to the Board of 
Appeals. (See Kaplan v. Robertson, 50 F. (2d) 617; Schil¬ 
ler v. Robertson, 28 F. (2d) 301; Berry v. Robertson, 40 F. 
(2d) 915; and other cases cited earlier in this brief.) 
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Point 9. 

The Hoover Company has gone to great expense in pre¬ 
senting the Lucke machine to the public. 

That The Hoover Company has spent large sums of 
money in advertising the Lucke machine and presenting 
it to the public, is clearly demonstrated by the circulars 
Plaintiffs ’ Exhibits Nos. 7, 8 and 9, appearing between 
pages 118 and 119 of the Record. 

As will be seen by these circulars, the attention of the 
public is called to the machine here in issue a^ being a 
new type of machine having “positive agitation.” A study 
of the Record in this case will clearly demonstrate the 
truth of the statement found in the last para ; ^raph of 
Plaintiffs ’ Exhibit No. 7, in referring to this positive agi¬ 
tation— 

“This principle is the greatest advance yet made in 
home cleaning science.’’ 

In other words, as set forth in paragraph 4, column 
3, of the first circular, Plaintiffs’ Exhibit No. 8, and num¬ 
bered at the bottom 161— 

“The principle of Positive Agitation, embodied in 
The Greater Hoover, is beating reduced to an exact 
scientific process. A motor-driven Agitator, upon 
which are mounted rows of smooth, highly polished 
steel beaters, is revolved by means of a belt !from the 
motor. The suction nozzle is a quarter inch above the 
carpet. Air suction lifts the carpet from the floor 
and brings it into contact with the beaters oh the re¬ 
volving Agitator. ’ ’ I 

Again, as stated in column 4 of the same circular— 

“As one row of polished beaters tap the uplifted 
carpeting its crest is depressed. The instant the 
beaters pass, air suction again lifts the carpetj Quickly 
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the beaters in the next row again depress the crest 
and air suction again instantly lifts the carpet. The 
carpet is thus alternately depressed and lifted—or 
Agitated—upon a cushion of air.” 

Again, as stated in the first column of the second cir¬ 
cular of Plaintiffs’ Exhibit No. 8 (numbered at the bottom 
161%)— 

“The perfected principle of Positive Agitation is 
the greatest advance yet made in home cleaning sci¬ 
ence. As embodied in The Greater Hoover, it repre¬ 
sents 131% increased efficiency over former models. 
This means that by actual test The Greater Hoover 
will remove, in the 10 to 15 minutes usually given to 
each rug, over twice as much dirt as could be removed 
before. And that extra dirt is chiefly the dangerous 
embedded grit which cuts away the soft nap fibres. ’ ’ 

The very considerable expense The Hoover Company 
has gone to in developing and testing the Lucke machine 
and putting out these circulars to the public, together 
with the uncontradicted great commerical success of this 
machine, is very strongly persuasive of the extent to which 
The Hoover Company has gone, and their honest endeavor 
to put in the hands of the public, a machine vastly better 
and more efficient than any machine theretofore available. 
Surely The Hoover Company, in view of the novel and 
meritorious features of this new machine, should be re- 

i 

warded for this contribution to the welfare of the public 
by the grant of a patent. 

In the case at bar, as has been repeatedly pointed out, 
the testimony is conclusive and uncontradicted to the ef¬ 
fect that Lucke has not taken elements from the prior art 
and placed them without change in the same relation in 
the new combination. Not only has he arranged a novel 
assembly of elements, some of which never have been used 
before in the relation now shown, but by such new ar- 
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rangement he has produced a much more valuable machine 
than ever existed in the prior art, one which functions 
in a new way and with far greater efficiency than the 
prior art devices, and which had a tremendous commer¬ 
cial success as soon as introduced on the markef. These 
facts which are only contradicted by the ex parte state¬ 
ments of counsel for defendant, indicate the exercise of a 
very high order of inventive ability on the part of Dr. 
Lucke, and it is submitted that he should not be denied 
a patent for this most valuable invention, upon the theory 
advanced by the Patent Office that notwithstanding the 
radically different and better results attained bjr the in¬ 
vention in operation, it after all merely amounts to “an 
aggregation of old elements/ ’ There is nothing in the 
authorities cited by the defendant to justify the refusal of 
a patent to plaintiff. j 

Under the controlling decisions the Lucke Invention is clearly 
patentable. 

Ample precedent and authority for the granting of a 
patent on the Lucke invention here in issue is deafly found 
in the leading decisions of the courts. As shown by these 
decisions the trial court was clearly in error in refusing 
to grant a patent on the Lucke invention here in issue. 
They also went far outside of proper practice in com¬ 
bining references to build up a mythical anticipating ma¬ 
chine. 

For the convenience of the court we have fil^d as an 
appendix to this brief, a memorandum covering pertinent 
points of law applicable to the case. 
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CONCLUSIONS. 


In conclusion, it is submitted: 

That plaintiff has established by evidence of the high¬ 
est character, which has not been contradicted in the 
slightest degree, that the Lucke invention comprises a com¬ 
bination of elements in a suction cleaner, some of which, 
particularly the rigid beaters arranged helically on the 
rotor, are novel per se. 

That the Lucke combination is new and useful, and per¬ 
forms functions incapable of performance in the prior 
art devices, and never intended to be performed thereby. 

The Lucke machine is a new type of machine (the “posi¬ 
tive agitation” type), and the Jury of Appeals of the 
Sesqui-Centennial in Philadelphia, in changing the award 
to The Hoover Company, from a medal of honor to a 
grand prize , expressed considerable surprise at the new 
features that had been incorporated in this machine. 

None of the prior art patents relied on by defendant 
discloses or suggests the idea of lifting the carpet by a 
suction nozzle to a position a substantial distance above the 
floor, and while in such suspended position subjecting it 
to a repetition of blows by rigidly mounted helically ar¬ 
ranged, point contact beaters, each of which blows breaks 
the seal between the carpet and nozzle and thereby cre¬ 
ates swift currents of air travelling over the beaten sur¬ 
face to carry away the loosened dirt. 

None of the prior art patents of record shows the break¬ 
ing of the seal, hence it follows that they do not accom¬ 
plish another important function of the Lucke machine, 
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to-wit, the additional beating caused by the snapping back 
of the carpet against the nozzle in reestablishing the seal 
at that point opposite the rigid beater. 

None of the prior art patents individually ^hows the 
Lucke combination, and nothing but the inspiration ob- 
tained from the disclosure of the Lucke application could 
suggest such building up of a mythical machine for antici¬ 
pation purposes as has been done by the lower tribunals. 

The Hoover Company is surely entitled to pa,tent pro¬ 
tection on the Lucke invention in order to prevent others 
from copying this machine and unjustly reaping the bene¬ 
fit of The Hoover Company’s expensive tests, develop¬ 
ment and advertising campaign. 

Defendant admits that the description of the Lucke ma¬ 
chine as set forth in paragraph IV of the Bill of Com¬ 
plaint conforms to the description in the Luckei applica¬ 
tion for patent. 

Lucke’s rigid, helically arranged beaters vigorously and 
positively vibrate the body of the carpet and npt merely 
the nap, thus loosening and removing by suction major 
part of the most troublesome dirt, the removal of which 
by the cross-air-currents caused by breaking th^ seal op¬ 
posite each active beater, more than doubles the efficiency 
of the machine. 

There was no structure, commerical or paper, prior to 
Lucke’s which would accomplish the results of the Lucke 
machine. 

Each and all of the features emphasized are either spe¬ 
cifically or inherently set forth and described iiji each of 
the claims here presented. 

The highly skilled vacuum cleaner engineers of The 
Hoover Company at first thought Lucke had gone off on 
a tangent and were only convinced after expensive tests 
and demonstrations. 
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The Lucke machine not only overcame all the disadvan¬ 
tages of, but possessed many marked and important ad¬ 
vantages over all previous types and operates on quite a 
different principle. 

The Patent Office in refusing protection on the Lucke 
invention made the mistake of thinking that the man skilled 
in the art could revise (after full disclosure of the Lucke 
application) and combine five prior art devices to produce 
the Lucke invention, although the evidence overwhelm¬ 
ingly and without the slightest contradiction shows that 
the men best skilled in the art could not and did not do 
so after many unsuccessful attempts and substantial expen¬ 
diture of time and money, but waited for Lucke to show 
them the way. 

How the lower court apparently reached the same con¬ 
clusion as the Patent Office is difficult to understand, in 
view of the uncontradicted evidence proving to the con¬ 
trary. 

The uncontradicted evidence in this case clearlv shows 
the Lucke device to be a real and meritorious invention 
that should be protected by patent. 

The additional claims presented, but not before the Ex¬ 
aminer in the Patent Office, should properly be considered 
in this ease, for the reason, as well established by the de¬ 
cisions, that a suit under Section 4915 is not of the nature 
of an appeal, but is a trial de novo. 

The Examiner when passing on the Lucke application 
did not have knowledge of the convincing facts so forcibly 
brought out by plaintiffs’ witnesses. 

When put on the market the Lucke invention not only 
supplanted the best type previously known, but did it with 
an increased efficiency of 131% over the most efficient 
machines that preceded it. 
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The Hoover Company spent more than Forty Thousand 
($40,000.00) Dollars in developing and testing the Lucke 
machine, which considerable expenditure would surely not 
have been necessarv if the Lucke device had been as ob- 
vious as the lower tribunals have suggested. 

The Hoover Company’s large force of engineers having 
worked long and hard to overcome the difficulties of the 
brush machine, and entirely overlooking and failing to con¬ 
ceive the solution of the problem so successfully solved 
in the Lucke invention, surely the latter could not have 
been so obvious. 

The success, merit and popularity of the Lucke machine 
is convincingly established by the purchase by the public 
of more than $124,000,000.00 worth of these machines. 

Any doubts should be resolved in Lucke’s favoj\ 

The decision of the lower court should be reversed and 
the Commissioner of Patents ordered to issue a patent 
on the Lucke application containing the eleven clairhs pre¬ 
sented in this case. j 

Respectfully submitted, 

Wallace R. Lane, 

Harry S. Demaree, 

Frederick F. Mason, | 
William S. Hodges, 

i 

Counsel for Plaintiffs-Appellants. 
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In the Court of Appeals of the District of 

Columbia 

I 

I 

October Term, 1932 

7 i 

i 

■ 

No. 5663 j 

Charles E. Lucke, and the Hoover Compan^, a 

Corporation, appellants 

v. 

Thomas E. Robertson, Commissioner of Patents 
of the United States, appellee 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA I 

I 

— 

BRIEF FOR THE COMMISSIONER OF PATENTS, APPELLEE 

I 

STATEMENT j 

This is an appeal from a final decree dismissing 
appellants’ Bill of Complaint filed in the Supreme 
Court of the District of Columbia under Sectipn 
4915 R. S.; 35 U. S. C. A. 63. Appellants also as¬ 
sign as error the denial of their motion to amend the 
Bill (R. 11) by inserting six additional claims and 
to amend the Bill after trial. 

The three claims for a suction cleaner finally ad¬ 
judicated by the tribunals of the Patent Ofiice and 

(i) 
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by the Court below are printed on pages 4 and 5 of* 
the Record. 

The references relied upon (R. 141) are: 

Dolph, Reissue, 11541, May 26,1896. 

Hutchison, 813557, Feb. 27, 1906. 

Blake, 1207480, Dec. 5, 1916. 

Hoover, 1247837, Nov. 27, 1917. 

Hoover, 1364554, Jan. 4, 1921. 

The Lucke application which forms the subject 

matter of this suit discloses a suction cleaner (R. 

119) having a spiral row of beaters, mounted upon 

• 

a rotating shaft 27, which beaters when rotating 
beat the carpet that is drawn upwardly into the 
nozzle as shown in Fig. 1. The shaft 27 is rotated 
by power transmitted from the motor 18, through 
the belt 29 to the pulley 28 on the shaft 27. The 
apparatus is also provided with a suction fan 20 
for creating a strong current of air through the 

i • 

carpet and nozzle to carry the dirt through the 
outlet 13 into a bag attached to the outlet. 

The Blake patent, No. 1,207,480, discloses a suc¬ 
tion cleaner supported on wheels 13 and having a 
suction blower 24 that creates an air current that 
raises the carpet into the nozzle or opening 7 where* 
the carpet is beaten by the beaters 16,16, as shown 
in Fig. 2. “ These beater blades, of which any 
desired number may be employed,” and their op¬ 
eration is clearly described in the Blake specifica¬ 
tion, page 1, lines 84 et seq., as follows: 

Journaled in bearings in the sides of the¬ 
casing is a stationary shaft or axle 14, upon. 
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which is revolubly mounted a hollow shaft 
or sleeve 15, which shaft or sleeve is pro¬ 
vided with a plurality of open-work beater 
blades or members 16 the outer longi¬ 
tudinal bars of which are provided with 
rounded contact surfaces 17. These beater ' 
blades, of which any desired number may 
be employed, are mounted at an angle to 
each other upon the shaft 15, so as tb suc¬ 
cessively come into beating position as the 
hollow shaft revolves and at different boints 


in the path of revolution of said shaft. 
Each blade moves in a working orbit which 
brings it, when in working position, to pro¬ 


ject through the opening 7 so as to come in 
contact with a portion of a rug or carpet 
which has been raised by suction from the 
floor, so as to strike or beat the carpet with 
sufficient force to loosen up and free the 
dust therefrom. 

When the device is employed as a section 
cleaner for cleaning floor coverings and the 
like, the opening 8 is closed and the opening 
*7 employed as the suction mouth, whereby, as 
the machine moves over the surface of the 
-carpet, the portions of the carpet coming suc¬ 
cessively beneath the opening 7 will be raised 
or drawn upward by the suction, and while 
so raised will be struck by the beater blades, 
the carpet thus being beaten as we^l as 
vibrated vertically by the blows of the blades 
and counteracting suction force, so that the 
dust will be loosened up and drawn into the 
-casing, so that the maximum efficiency in the 
•cleaning operation will be secured. 
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The form of the Blake beaters are best shown in 
Fig. 4, which shows the rectangular beater 16 in 
face view on the right of the pulley 18, the beater 
16 on the left being shown in edge view. Only two 
beaters are showm, at 90° angles to each other, but 
the specification states (1. 91) that “any desired 
number may be employed.” 

The Hoover patent, No. 1,247,837, was granted in 
1917 and expires in 1934. This patent also dis¬ 
closes a suction sweeper having a suction fan and 
brush which operate as stated in the Hoover speci¬ 
fication, page 1, lines 36 et seq., as follows: 

A is a suction nozzle partially supported 
by means of rollers A 1 in such wise that it is 
located slightly above the floor or surface 
to be cleaned. A 2 is a suction fan driven by 
a motor A 3 which draws air in through the 
nozzle and discharges it into a suitable re¬ 
ceptacle not here shown. A 4 is a brush in 
the nozzle driven by means of a belt A 5, 
from the fan shaft A\ It will be noted that 
the bristles of the brush extend a short dis¬ 
tance below the plane of the nozzle, so that 
when the suction draws the carpet or other 
material to be cleaned up against the nozzle, 
the brush will be able to strike it, brush it, 
and vibrate it. 

This patent also discloses six guard fingers B" 
which, as shown in Figs. 1 and 2, extend across the 
opening or nozzle so as to prevent the carpet from 
being drawn too far up into the opening. The spi¬ 
rally mounted brushes A 4 not only brush the carpet. 
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that is drawn upwardly, but also vibrate it as stated 
in the specification. The two claims of the Hoover 
patent, No. 1247837, page 2, are drawn specially to 
these guard fingers. This patent may well bk des¬ 
ignated as the “ guard finger ” patent. 

The Hoover patent, No. 1364554, discloses a 
suction sweeper having a single spiral row of 
brushes. As shown in Pig. 1, suction drawjs the 
carpet up into the nozzle where the spiral brfishes 
rotating at high speed will knock the carpet and 
jar the dirt loose which is carried away by the air 

i 

current, as stated in the specification, page 3, lines 
29 et seq. The claims of this patent depend for 
patentable novelty on the “single row of bristle 
bunches spirally wound about the body” ^s in 
claim 1. The feature of drawing the carpet up 
by suction and beating it is disclosed in earlier 
patents, as, for illustration, in the Blake patent, 
No. 1207480, and in the Hoover patent, No. 124^834. 

The Dolph patent, No. 11541, discloses a sweeper 
that has four rows of spirally mounted beaters 10 
(see Figs. 1 and 3) which beat the carpe^, as 
described on page 2, lines 65 et seq. 

The Hutchison patent, No. 813557, also dis¬ 
closes beaters (knockers) 10 intermediate the 
brushes. “These beaters come into rapid contact 
with the carpet thoroughly dislodging the dust.” 

The Dolph and Hutchison patents expired many 
years ago and therefore the idea of beaters | has 
become public property. Clearly it would not be 


6 


invention to adapt or modify these beaters for a 
new device where they performed the same 
function. 


THE GROUNDS OE REJECTION 

The Lucke apparatus, so far as the claimed sub¬ 
ject matter is concerned, differs from the Blake 
patent, except for minor details, only in having a 
different form of beating element. Neither Lucke 
nor Blake have bristle brushes, but each has metal 
beaters and suction means to draw the carpet up¬ 
wardly into the path of the beaters. The form of 
metal beater selected by Lucke is shown by Dolph 
and by Hutchison. 

The tribunals below take the position that sub¬ 
stituting beaters of the Dolph or Hutchison type 

for the beaters shown bv Blake would not be 

* 

invention. 

Again, the Lucke disclosure differs from the 
Hoover patent, No. 1364554, in having a spiral row 
of rigid beaters substituted for the bristle brushes 

I 

or beaters C of Hoover. Here again the Patent 
Office tribunals contend, and rightly so it is sub¬ 
mitted, that Lucke made no invention in merelv 
selecting one form of rigid beaters as shown by 
Dolph or Hutchison and substituting that for the 
row of bristles shown in the Hoover patent No. 
1364554. 

V 

So far as the record shows, Blake was the first 
to disclose a suction sweeper that cleaned a carpet 
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by drawing the carpet up into the nozzle by suc¬ 
tion and then beating with metallic beaters. 

Clearly Lucke is therefore not entitled to a mo- 

• • 

nopoly of that feature. Is he entitled to a patent 
for the guard fingers that extend across the linouth 
of the sweeper ? Obviously not, as that feature has 
already been patented in the patent to Hoover, No. 
1247837, which expires in 1934 when it become^ pub¬ 
lic property, and this monopoly should not be ex¬ 
tended by a second patent to appellants fojr this 

feature in the same combination. If the ipouth 

' 

of the sweeper is large, guard fingers are necessary; 
if it is small, they are not needed. Their jise is 
optional. 

It appears that Lucke’s claims are drawp to a 
modified Blake suction sweeper in which h^ sup¬ 
plied the Blake patent with guard fingers, which 
are old in Exhibit D, and with a substitute form 
of beaters which are old in Dolph and in Hptchi- 
son. Obviously Blake himself would not ije en¬ 
titled to a patent for such a modified sweeper, as he 
would not have made an invention by merely se¬ 
lecting equivalents and substituting them for like 
elements in which the equivalents perform th^ same 
function. 

Did Lucke by selecting these old features from 
other sweeper patents for use in his machine tb per¬ 
form the same function make any invention ? The 
answer in the negative is found in the case of 

147213—32-2 
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Hailes v. Wormer, 87 U. S. 353, which states, page 
368, that— 

Merely bringing old devices into juxtapo¬ 
sition and there allowing each to work out 
its own effect without the production of 
something novel is not invention. No one 
by bringing together several old devices 
without producing a new and useful result, 
the joint product of the elements of the 
combination and something more than an 
aggregate of old results, can acquire a right 
to prevent others from using the same de¬ 
vices, either singly or in other combinations, 
or, even if a new and useful result is ob¬ 
tained, can prevent others from using some 
of the devices, omitting others, in com¬ 
bination. 

EQUIVALENTS . 

It is well settled that it is not invention to sub¬ 
stitute for one element of a combination an equiva¬ 
lent element that performs the same function in 
the same way. 

In patent law there is no principle more firmly 
established than the rule that the substitution of 
an equivalent device is not invention. 

Walker (Sixth Edition), in Sec. 415, defines an 
equivalent as— 

a thing which performs the same function, 
and performs that function in substan¬ 
tially the same manner as the thing of 
which it is alleged to be an equivalent. 


It obviously can not be successfully denied that 
the metallic beaters of Lucke and Blake and Dolph 
and Hutchison all perform the same function, i. e., 
beat the carpet, and perform no other function. 
The Lucke and Blake cleaners are particularly 
alike in construction and operation as they beat 
the carpet while in elevated position. The substi¬ 
tution of the metallic beaters of Dolph or Hutchi¬ 
son for the beaters of Blake come well within the 
doctrine of equivalents. It is true that Dolph! and 
Hutchison show bristles in addition to the beaters. 

j 

Omitting the bristles and also their function, how¬ 
ever, does not constitute invention. Hardinge 
Bros . v. Marr Oil Heat Machine Corporation, 27 F. 
(2d) 779, 781; Hat Pouncing Machine v. Hedden, 
148 U. S. 482, 489; Giles v. Hey singer, 150 it. S. 
627, 632; Richards v. Chase Elevator Co., 159 IF. S. 
477-486. ! 

The following authorities are cited in support of 
the doctrine of equivalents above set forth: 

In the case of Leander Development Corporation 
et al. v. Taft-Buick Corporation, 42 F. (2d) 8^3, a 
temperature-indicating means for motor cars {was 
involved. That is a patent to Boyce which included 
a vapor-pressure type of thermometer as an ele¬ 
ment of a combination. The same combination was 
shown to be old but with a bimetallic strip type 
thermometer. The court said (page 826, col. 2)— 

There is no invention in substituting one 
well-known type of instrument for another— 

and held the patent invalid. 
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In the case of Northern Trailer Co. et al. v. La 
Plant et al. (C. C. A. 8), 21 F. (2d) 686, the court 
held certain claims of a patent for a snow plow in¬ 
valid on the ground that it did not involve invention 
to substitute a caterpillar tractor for the usual 
motive power. The court said (page 689, last 
paragraph) : 

Sargent is no more entitled to a monopoly 
on its use in connection with the snow plow 
than are the others who have taken advan¬ 
tage of its obvious adaptability to apply it 
to the many uses in which it is now em¬ 
ployed. To permit Sargent to take advan¬ 
tage of the genius of the inventor of the 
caterpillar tractor and monopolize one of its 
obvious uses would be to rob the inventor. 

It is not invention to produce a device 
which a skilled mechanic, upon suggestion of 
what was required, would produce; espe¬ 
cially so when he is aided in the work of con¬ 
struction by devices and appliances in prac¬ 
tical use pregnant with suggestions of 
larger and better use. Tiemann v. Kraatz 
(C. C. A.) 85 F. 437, 439. 

Sargent has undoubtedly improved, as did 
the appellees, upon the old devices, by in¬ 
serting therein the tractor, but that was sug¬ 
gested by the devices and appliances then in 
practical use. 

Decree affirmed. 

In the case of Motion Picture Patents Co. v. 
Calehuff Supply Co., Inc., 251, F. E. 598, the court 
held that it did not involve invention to substitute 
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an intermittently operated toothed feeding (jlevice 
to feed the film past the window for a frictional 
feeding device. 

The Court said: 

Latham’s elements being old, and the prin¬ 
ciple of his organization being old, the ques¬ 
tion of invention is narrowed down to this: 
Is there invention in substituting Edison’s 
superior sprocket intermittent movement 
means for Ararat’s inferior frictional inter¬ 
mittent movement means ? When Edison’s 
means is in Latham’s organization ilj per¬ 
forms there precisely the same functiop on a 
film artificially relaxed as it performbd in 
the Edison device on a film naturally lax. 

As all parts of Latham’s device were 
taken from the prior art, and as they per¬ 
form in his device the same functions they 
performed in the devices from whichj they 
were taken, without developing any! new 
functions, we are unable to find invention. 

' j 

If invention is wholly lacking, a patent can 
not be sustained even for the specific com¬ 
bination of specifically contrived elements, 
which, apparently, is all the plaintiff is 
asking for. 

This decision cites, among others, the case of 
_Blake v. San Francisco, 113 U. S. 679-68^, in 
which the Court said, with respect to Barley’s 
patent, the following: 

It is, therefore, plain that in this stbte of 
the art Bailey could not obtain a valid pat¬ 
ent for applying a similar valve to a port- 
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able steam fire engine. He could not do this 
for two reasons: first, because the public 
had the right to use the valve for all similar 
purposes for which it was adapted; and, 
second, because the application of a valve,, 
which had been used on a stationary steam 
fire engine on ships, to a portable steam fire 
engine on land, did not require any inge¬ 
nuity or involve invention. 

It is no answer to this to assert that the 
application of a relief valve to a portable 
steam fire engine is the invention of a new 
combination. There was no invention; the 
combination was already in public use on 
steamships. The application of the valve to 
a similar use on land was not a new com¬ 
bination or a new invention. 

In the case of International Postal Supply Co. 
of New York v. American Postal Machines Co., 156 
F. R. 362-364, the patentee with respect to claim 1 
substituted as a connecting link a series of mechani¬ 
cal devices in lieu of an electric current shown in 
another patent. The Court said: 

In the state of the art as it now exists, and 
as it existed when these patents were applied 
for the making of such a substitution was 
prima facie within the rules as to equivalents. 

ADMISSIBILITY OF NEW CLAIMS 

Appellants allege error in the denial of their 
motion to amend their Bill by adding eight addi¬ 
tional claims, none of which were before the pri¬ 
mary examiner for examination. Two of the: 
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claims were presented to the Board of Appeals and 
the other six were presented for the first time at 
the trial of the case in the Supreme Court of the 
District of Columbia. 

The memorandum opinion overruling the motion 
to amend is printed on page 14 of the record!. 

It should be noted that proceedings under Sec¬ 
tion 4915 R. S. lie “ whenever a patent on applica¬ 
tion is refused. ’ ’ The eight claims in question have 
never been refused by the Commissioner. In fact 
the merits of these claims have never been passed 

i 

upon by the tribunals of the Patent Office. 

There is no common-law right to a patent It 
is entirely a statutory matter. To obtain a valid 
patent monopoly it is necessary to follow the stat¬ 
utes. Sections 4893, 4903, 4909, 4911, and 4915, 
that designates the course of procedure, contendplate 
that the examination of claims should begin with 
the (primary) examiner in the Patent Office. Ob¬ 
viously Congress intended by the enactment of 
these statutes that the courts should be resorted ta 
only to determine alleged rights which had been 
refused by the Commissioner of Patents or b^ the 
tribunals of the Patent Office. New claims pre- 
sented for the first time to the courts and that have 
never been considered by the Patent Office tribu¬ 
nals can not be said to have been refused by the 
Commissioner of Patents within the terms of 
Section 4915 R. S. 

If it be permissible to introduce into' an equity 
suit new claims never considered by the Patent 
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Office it will be only a step further to introduce a 
whole new application for consideration by the 
-courts with merely a pro forma proceeding in the 
Patent Office. The burden of examining the pat¬ 
entability of claims in the first instance should 
evidently not be imposed upon the courts and the 
statutes never intended that it should. The 
Court’s responsibility is much greater in Section 
4915 R. S., under which monopolies are granted, 

i 

than in infringement suits (Sec. 4920 R. S.) in 
which existing monopolies are merely adjudicated. 

Much has been said about suits under Section 
4915 R. S. being suits de novo. This doctrine, it is 
submitted, does not warrant changing the subject 
matter of the suit, as for illustration, adding new 
-claims. 

Schillerv.Robertson ,28 F. (2d),301 (D. C.,Md.), 
has been cited in support of appellants’ contention 
that they are entitled to consideration of the new 
claims. A mere reading of the last page of that 
decision, however, indicates that the court did not 
go so far as to rule that a plaintiff was entitled to 
demand consideration of new claims. 

Appellants also cited Perkins v. Lawrence 
Sperry Aircraft Co., 57 F. (2d) 719. That 
case, however, did not involve the question of in¬ 
jecting additional matter into the case (as in the 
instant case), but on the contrary to take something 
out of the suit, i. e., claims for an inoperative 
structure.' 

***** 
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Reference is made throughout appellants’ brief 
to “The uncontradicted testimony” as shbwing 
that appellants are entitled to the claim^. It 
should be noted that in suits of this character the 
Patent Office usually does not deem it necessary to 
produce witnesses, one of the reasons being that the 
patents cited by the tribunals of the Patent Office 
speak for themselves and perhaps more effectively 
than a witness could speak for them. 

Appellants at the top of page 52 of their brief 
urge that the Blake machine shown in Fig| 2 is 
inoperative as the ends of the beaters would strike 
the edge of the nozzle mouth. Obviously thi$ con¬ 
tention can not be sustained. Even if accurate 
measurement of the drawing shows that the boaters 
would strike the edge, it is well settled that pjatent 
drawings are not to be regarded as working draw¬ 
ings. A similar point was raised in the ca^e of 
Gold v. Gold, 34 App. D. C. 152; 1910 C. Dj 314/ 
On that point this Court said: 

This criticism of appellant’s drawings is 
based upon the proposition that he ib re¬ 
stricted to the exact angle there shown. 
v Manifestly Patent Office drawings are not 
working drawings. Their object is to alid in 
conveying to one skilled in the art the! idea 
of the inventor. When the inventor in this 
instance stated in his specification that to 
provide the upper side of the end ot the 
locking pin “with a short inclined face” 
would permit the automatic coupling of the 



1 


16 

device and showed a longer inclined face on 
the underside of the end of the pin which 
was capable, under severe strains, of auto¬ 
matic operation, he disclosed this invention. 
The angle of inclination could be varied to 
meet the requirements of service. Any 
mechanic could do that. 

CONCLUSION 

It is submitted in conclusion: 

That appellant Lucke in his application does not 
teach the public anything that the public does not 
already have in the prior patents cited in the 
record. 

That the claims do not define anything patent- 
able over the art of record. 

That appellants are not entitled, as a matter of 
right, to a consideration of the new claims pre¬ 
sented after the application had passed beyond the 
jurisdiction of the primary examiner. 

That the rulings of the court below are correct 
and should be affirmed. 

Respectfully submitted. 

- . T. A. Hostetler, 

Solicitor for the Patent Office, 

Attorney for Appellee . 

November 10,1932. 


i 


U. S. GOVERNMENT FRITTING OFFICE: 1932 





FILED 


IN THE 


OCT3 1 1232 

;* '■* — . y 

Court of Appeals of the District of CohuSfcSF 


April Term, 1932 


CHARLES E. LUCRE and THE HOOVER' 
COMPANY, a corporation (assignee), 

Appellants, 


THOMAS E. ROBERTSON, 
; Commissioner of Patents, 


Appellee. 


In Equity 
No. 5663. 


APPENDIX TO BRIEF FOR PLAINTIFFS-APPELLANTS. 

AUTHORITIES. 


WALLACE R. LANE, 

HARRY S. DEMAREE, 

FREDERICK F. MASON, 

WILLIAM S. HODGES, 

Counsel for Plaintiffs-Appellants 




















INDEX. 


PAGE 

Appendix to Brief for Plaintiffs-Appellants .j_... 1 

Authorities .L... 1 

j. 

Under the Controlling Decisions the Lucke Invention is 
Clearly Patentable .1 

Law of the Case.-...—2 

Law- of Anticipation .J.... 3 

Anticipation Not Established When Modification Nec¬ 
essary, Or Parts Must Be Picked Out From A 
Plurality of References.. 5 

Lucked Invention is Not Anticipated Because Some of 
Its Elements are in Other Associations Where th0y 
Operate Differently and do not Contribute to t|ie 

Same Result.1... 12 


Isolated Ideas and Elements Borrowed From a Num¬ 
ber of Prior Patents is not Proper Anticipation 

The Simplicity of Lucke’s Structure is no Bar to Pat¬ 
entability .j— 

Lucke is Entitled to all the Advantages Inherent in 
the Structure Illustrated and Described in his Ap¬ 
plication .]... 

Were There any Doubt as to Patentability it Should be 
Resolved in Favor of the Applicant.L 

Changes That Might Appear Small Often Times Con¬ 
stitute Invention of the Highest Order.. 

i 

A Suit under Section 4915 is a Trial De Novo, and 
Plaintiffs are not Limited to Ex Parte Record in tfye 
Patent Office...I.. 

Plaintiffs-Appellants’ Motion to Amend the Bill tpo 
Conform to the Proofs Should have Been Granted.... 

The Cases Cited Below by Defendant.! 


16 

21 

24 

28 

33 

35 

38 

39 
















11 


PAGE 


Authorities Cited. 


Albertson & Co. v. Alvord Reamer Co., 51 F. (2d) 557 13 

Allied Metal Stamping Co. v. Standard Electric Co., 

57 F. (2d) 296 . 20 

American Graphophone Co. v. Leeds & Catlin, 170 Fed. 

327. 15 


American Stainless Steel Co. v. Ludlum Steel Co., 290 


Fed. 103. 10 

Anderson v. Collins, 122 Fed. 451. 14 

Angelus Sanitary Can Co. v. Wilson, 7 F. (2d) 314. 16 

E. H. Angle Co. v. Aderer, 171 Fed. 93 . 26 


Babcock & Wilcox Co. v. Springfield Boiler Co., 16 F. 


(2d) 964 . 9 

Badische v. Kalle, 104 Fed. 802 . 16 

Baker Lead Co. v. National Lead Co., 135 Fed 546. 9 

Barber v. Otis Motor Co., 240 Fed. 723 . 17 

Barry v. Robertson, 40 F. (2d) 915. 37 

Bates y. Coe, 98 U. S. 31.15,17 

In re Bayer, 35 F. (2d) 66. 44 

Beckwith v. Malleable Iron Range Co., 174 Fed. 1001, 
affd. 189 Fed. 74. 5, 9 

Bliss v. Spangler, 217 Fed. 394 ... 15 

Block v. Nathan Anklet Support Co., 9 F. (2d) 311. 10 

In re Both, 46 F. (2d) 362 ... 30 

In re Breer, 55 F. (2d) 485 . 32 

Bristol y. Otis Elevator Co., 52 F. (2d) 772... 13 

Bulter y. Burch Plow Co., 23 F. (2d) 15. 16 


Byers Mach. Co. v. Keystone Driller Co., 44 F. (2d) 283 27 























Ill 


PAGE 


Canda v. Michigan Malleable Iron Co., 124 Fed. 486.... 8 

Carlson Motor Co. v. Maxwell-Briscoe, 197 Fed. 309....15, 24 

Carson Inv. Co. v. Anaconda, 26 F. (2d) 651. j 16 

Cazier v. Mackie-Lovejoy Co., 138 Fed. 654 .[.... 24 

Chicago Wooden Ware Co. v. Miller Ladder Co., 133 
Fed. 541.L. 24 

Cimiotti Unhairing Co. v. American Unhairing Co., 

115 Fed. 498 ...15 

Claude Neon Lights v. E. Machlett & Sons, 27 F. (2d) 

702 . j.._ 26 

Clough v. Barker, 106 U. S. 166. j.... 15 

Coal & Coke Co. v. Ernst, 212 Fed. 434 .1... 15 

Coffield Motor Washer Co. v. A. D. Howe Co., 190 F^d. 

42, affd. 197 Fed. 541.[.26,30 

In re Coffield, 270 Fed. 695 . L 29 

Coffin v. Ogden, 18 Wall. 120.. 16 

In re Cole, 46 F. (2d) 575 ...*.30,31 

In re Coley, 40 F. (2d) 982 .[.. 30 

Confectioners Machinery Co. v. Racine Engine Co., 

163 Fed. 914...j... 39 

Consolidated Valve Co. v. Crosby Valve Co., 113 U. j3. 

157 . j.. 23 

In re Coykendall, 29 F. (2d) 868 ..*.... 29 

Crosby Valve Co. v. Safety Valve Co., 141 U. S. 441.-1.. 18 

Crown Cork & Seal Co. v. Standard Stopper Co., 136 
Fed. 199......I. 9 


In re Daniel, 34 F. (2d) 995 .-...j.. 32 

i 

Diamond Match Co. v. Schenck et ah, 71 Fed. 521, affd. 

77 Fed. 208_ J. 21 





















iv 

PAGE 

Diamond Meter Co. v. Westinghouse, 152 Fed. 704. 24 

Diamond Power Specialty Corp. v. Bayer Co., 13 F. 

(2d) 337 .......—- 10 

Diamond Rubber Co. v. Consolidated Rubber Tire Co., 

220 U. S. 428 .-.12, 22, 25,32 

Dinuba Steel Corp. v. Killefer, 56 F. (2d) 848. 20 

Dixon-Woods Co. v. Pfeifer, 55 Fed. 390 . 27 

Du Bois v. Kirk, 158 U. S. 58.14, 23 

In re Eastwood, 144 O. G. 819, 33 App. D. C. 291.11, 29 

Egry Register Co. v. Standard Register Co., 267 Fed. 

186 . 9 

Eibel Co. v. Paper Co., 261 U. S. 45 .—... 14 

Elite Mfg. Co. v. Ashland, 235 Fed. 893. 43 

Expanded Metal Co. v. Bradford, 214 U. S. 366. 14 

In re Fageol, 48 F. (2d) 944. 33 

Faries Mfg. Co. v. Geo. W. Brown & Co., 121 Fed. 547 15 

Freeman Electric Co. v. General Electric Co., 191 Fed. 

168 . 23 

Freeman Electric Co. v. Johns-Pratt Co., 204 Fed. 288 15 

Frey et al. v. Marvel Auto Supply Co., 236 Fed. 916_ 5 

General Electric Co. v. Hill Wright Co., 174 Fed. 996.... 22 

General Electric Co. v. Hoskins Mfg. Co., 224 Fed. 464 3 

Good Form Mfg. Co. v. White, 160 Fed. 661. 15 

Goodwin Film & Camera Co. v. Eastman Kodak Co., 

207 Fed. 351... 9 

Gould v. Rees, 15 Wall. 187 ____ 14 

Greene v. Beidler, 47 F. (2d) 927 . 38 

Grinnell Washing Machine Co. v. Johnson, 247 17. S. 

426 - 43 



















V 


PAGE 


Griswold v. Buckle Proof Co., 26 F. (2d) 466...u... 10 

Gun y. Bridgeport Brass Co., 148 Fed. 239. L~ 21 

Haffcke v. Clark, 46 Fed. 770.|... 27 

In re Hahn, 55 F. (2d) 483 .L~ 31 

Hailes v. Van Wormer, 20 Wall. 353 .39,40,41 

In re Handschuck, 245 0. G. 279 ._.i... 29 

In re Harbeck, 191 O. G. 586.L. 

In re Heath, 230 O. G. 335 .L- 29 

H. J. Heinz Co. v. Cohn, 207 Fed. 547 .[... 15 

i 

Hemolin Co. v. Harway Dyewood Co., 138 Fed. 54....1... 10 
Horton Mfg. Co. v. White Lily Mfg. Co., 213 Fed. 4^1 27 

Ide v. Trorlicht, 115 Fed. 137.j... 14 

International etc. v. Wm. Cramp Co., 202 Fed. 932.L 9 

Iowa Washing Machine Co. v. Montgomery Ward, 2^7 
Fed. 1004.19 

i 

O. K. Jelks & Son v. Thom Huston Co., 52 F. (2d) 4.L 23 

Johnston v. Tvedt, 244 Fed. 189.}.. 10 

In re Jones, 58 F. (2d) 461. J.. 32 


Kaplan v. Kobertson, 50 F. (2d) 617.31,35 

Keystone v. Adams, 151 U. S. 139 ... l. 30 

i 

Kinloch Telephone Co. v. Western Electric Co., 113 
iFed. 659 _14 

Kings County Raisin Co. v. IJ. S. Co., 182 Fed. 59_L 16 

Kirchberger et al. v. American, etc., 128 Fed. 599.L 9 

In re Kirschbraun, 44 F. (2d) 675 .j. 30 

Krementz v. S. Cottle Co., 148 U. S. 556 . j. 15 

Kryptok v. Stead Lens Co., 207 Fed. 85, affd. 214 Fed. 


368 


T 


9,32 























VI 


PAGE 


Kuhlman Electric Co. v. General Electric Co., 147 Fed. 


709 ..25,28 

Kurtz v. Belle Hat Lining Co., 280 Fed. 277 . 22 


Leeds & Catlin v. Victor Talking Mach. Co., 213 U. S. 

301 ... 12 

Line Material Co. v. Brady Electric & Mfg. Co., 299 
Fed. 822 ._. 7 


Loew Filter Co. v. German-American Filter Co., 164 


Fed. 855 . 9 

Loom Co. v. Higgins, 105 U. S. 580 .12,15,23 

Los Alamitos Sugar Co. v. Carroll, 173 Fed. 280 .10,16 

Lundie Engineering Co. v. Railroad Supply Co., 8 F. 

(2d) 995 . 44 

Lyon v. Boh, 10 F. (2d) 30 ... 26 


Macbeth-Evans Glass Co. v. L. E. Smith Co., 284 Fed. 

193 . 23 

Marr etc. Corp. v. Hardinge Bros., 20 F. (2d) 241. 9 

In re McClaire, 356 O. G. 248 . 30 

Merrell-Soule'Co. v. Powdered Milk Co., 215 Fed. 922 15 

In re Metzger, 45 F. (2d) 918. 32 

Millie Patent Holding Co. v. Joseph Tetley & Co., 53 
F. (2d) 871. 19 

Minerals Separation Co. v. Hyde, 242 U. S. 261_ 14 

Minn. St. P. & S. S. M. R. R. Co. v. Barnet & Rec. Co., 

257 Fed. 302 . 18 

Minton v. Thomas, 48 F. (2d) 425 . 13 

Morgan Eng. Co. v. Alliance Mach. Co., 176 Fed. 100.... 26 

A. R. Mosler & Co. v. Lurie, 209 Fed. 364. 10 

Munising Paper Co. v. American Co., 228 Fed. 700. 9 

Murray v. Orr & Lockett, 138 Fed. 564. 24 






















PAGE 


National Electric Signaling Co. v. United Wireiess po., 

189 Fed. 727 .10 

i 

National Hollow Brake Beam Co. v. Interchangeable 

Co., 106 Fed. 693 .L—14, 27 

| 

Naylor v. Alsop Process Co., 168 Fed. 911.[. 9 

N. Nelson Mfg. Co. v. F. E. Myers & Bro., 25 F. (2d) 

659 .. _ 9 

i 

One-Piece Bifocal Lens Co. v. Stead, 274 Fed. 667 ..]. 10 

0 ’Rourke Eng. Co. v. McMullen, 160 Fed. 933 .j. 15 

i 

Parks v. Booth, 102 U. S. 96.L... 17 

Perkins v. Lawrence Sperry Aircraft Co., 57 F. (2jd) 


719 .i. .. 

Pettibone, Mulliken & Co. v. Pennsylvania Steel Qo., 
133 Fed. 730 .].... 

Potts v. Creager, 155 U. S. 597 ... 

I 

Regent Mfg. Co. v. Penn Electric Co., 121 Fed. 80 ...j... 

Richards v. Chase, 158 \U. S. 299 .j... 

Ries v. Barth Mfg. Co., 136 Fed. 850 .!__. 

Ex parte Robinson, 1905 C. D. 123. 

Ryan v. Goodwin, 3 Sumner 514.j... 

i 

i 

Schiller v. Robertson, 28 F. (2d) 301.J... 

Schmertz Wire-Glass Co. v. Western Glass Co., 178 
Fed. 977, affd. 185 Fed. 788 .*.1.. 

In re Schraubstadter, 120 O. G. 1167.L 

Selectasine Patents Co. v. Prest-O-Graph Co., 267 Fe<jl. 
840, affd. 276 Fed. 260 ...j. 

Skelly Oil Co. v. Universal Oil Products Co., 31 F. (2d) 
427 ._. 


38 

9 

21 

24 

41 

24 

32 

16 

36 

5 

29 

9 

8 






















Vlll 


PAGE 


Skinner Bros. Belting Co. v. Oil Well Co., 54 F. (2d) 


896 . 20,23 

Specialty Mfg. Co. v. Fenton, 174 TJ. S. 492 . 41 

In re Spencer, 47 F. (2d) 806 .-. 31 

Standard Cartridge Co. v. Peters Co., 77 Fed. 630 . 16 

Stebler v. Riverside, 205 Fed. 735 . 16 

Steiner & Voegtly Co. v. Tabor Sash Co., 178 Fed. 831 15 
Stilwell-Bierce et al. v. Eufaula Oil Co., 117 Fed. 419.... 27 

Stilwell v. McPherson, 218 Fed. 839 . 15 

Stromberg v. Zenith, 25 F. (2d) 567 . 15 

Stromberg v. Zenith, 254 Fed. 68 . 26 

In re Symonds, 47 F. (2d) 972 . 34 

Thatcher Heating Co. v. Burtis, 121 U. S. 286. 42 

Thomson v. Citizens’ National Bank, 53 Fed. 250. 14 

In re Thomson, 1906 C. D. 566 .30,32 

Toplitf v. Topliff, 145 U. S. 156.7,10, 30 

Triumph Trap Co., Inc. v. Oneida Community Co., 279 
Fed. 142 . 10 

Tropic-Aire, Inc. v. Jumper, 28 F. (2d) 631. 32 

Two Centuries Growth of American Law. 18 

In re Uddenborg, 39 F. (2d) 710. 32 

Underwood Typewriter Co. v. Elliott-Fisher Co., 165 
Fed. 927 . 7 

U. S. Mitis Co. v. Carnegie Steel, 89 Fed. 343 .. 27 

Warren Featherbone Co. v. American Co., 133 Fed. 304 32 
Washburn & Moen Mfg. Co. v. Beat ’Em, 143 U. S. 275 15 
In re Wells, 53 F. (2d) 537 __ 14 
























page 

Western Electric Co. v. Wallerstein, 51 F. (2d) 52^.... 26 
Westinghouse Elec. & Mfg. Co. v. Saranac, 108 Fed. ^21 9 

Westmoreland Specialty Co. v. Hogan, 167 Fed. 327.... 26 
Wiggins Ferry Co. v. 0. & M. Kailway, 142 U. S. 396.... 38 

In re Willard, 236 0. Gr. 594 .L 32 

Winslow Co. v. National Boiler Co., 226 Fed. 951.1... 15 

Wold v. Thayer & Chandler, 148 Fed. 227 . j... 24 

Wright Co. v. Herring-Cnrtiss Co., 204 Fed. 597.{... 10 

i 







IN THE 


COURT OF APPEALS OF THE 
DISTRICT OF COLUMBIA. 

April Term, 1932 


CHARLES E. LUCRE and THE HOOVER>. 
COMPANY, a corporation (assignee), 

Appellants, 


vs. I 


THOMAS E. ROBERTSON, 
Commissioner of Patents, 

Appellee.^ 


In Equity 
No. 5663. 


APPENDIX TO BRIEF FOR PLAINTIFFS-APPELLA^TS. 

AUTHORITIES* * ! 


UNDER THE CONTROLLING DECISIONS THE LljJCKE 
INVENTION IS CLEARLY PATENTABLE. 

Ample precedent and authority for the granting of a 
patent on the Lucke invention here in issue is clearly found 
in the leading decisions of the courts and the Patent Office. 
As shown by these decisions the Examiner and the Board 
of Appeals in the Patent Office were clearly in errjor in 
refusing to grant a patent on the Lucke invention h4re in 
issue. They also went far outside of proper practice in 
combining references in an attempt to build up a mythical 
anticipating machine. 

I 

*This appendix contains a reference to the numerous cases which 
were examined in preparing this appeal. It is respectfully submitted 
that the decisions herein referred to and from which quotations are taken 
amply jusify plaintiffs’ position that, under the facts presented, Lucke 
made a highly meritorious invention which should be awarded protection 
by this court. 
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LAW OF THE CASE. 

For convenience, the decisions to be referred to will be 
discussed under the following headings: 

1. The law of anticipation. These decisions clearly show 
the Lucke invention to be patentable. 

2. Anticipation not established when modification nec¬ 
essary, or parts must be picked out from a plurality of ref¬ 
erences. The alleged anticipations relied upon by the 
lower tribunals clearly shown by these decisions as not 
being sufficient to defeat Lucke’s right to a patent. 

3. Lucke 1 s invention is not anticipated merely by the 
finding of some of its elements in other associations, where 
they operate to produce different results. 

4. Isolated ideas and elements borrowed from a num¬ 
ber of prior patents is not proper anticipation. 

5. The simplicity of Lucke’s structure is no bar to its 
patentability. 

6. Lucke is entitled to all of the advantages inherent to 
the novel structure illustrated and described in his applica¬ 
tion. 

7. Were there any doubt as to patentability it should 
be resolved in favor of the applicant. 

8. Changes that might appear small oftentimes consti¬ 
tute invention of the highest order. 

9. A suit under Section 4915 is a trial de novo, and 
'plaintiffs are not limited to ex parte record in the Patent 
Office. 

10. Plaintiffs-appelUmts’ motion to amend the bill to 
conform to the proofs should have been granted. 

11. Discussion of cases cited below by defendant. 
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Law of Anticipation. 

After a problem is once solved and disclosed to others, 
who could never have worked out the solution thenjiselves, 
it becomes perfectly obvious to such other persons^ This 
is especially true in connection with patentable inven¬ 
tion. That is to say, when once the invention h^s been 
produced and disclosed, it is very easy for those whc^, prior 
to such disclosure, were incapable of conceiving the solu¬ 
tion, to search through the prior art patents and find vari¬ 
ous elements here and there which, in the light of the in¬ 
spiration acquired from the disclosure of the invention, 
may be made the basis of a specious contention th^t they 
show the invention to be old. 

i 

It is well settled, however, that prior patents are antici¬ 
pations only to the extent of what they teach the art at 
the time of their issuance. It is of no avail that later 
experts, with the invention before them, may by reason¬ 
ing back find buried in the earlier patents, features intended 
to be used in different ways, and which in their ol<Ji rela¬ 
tions do not suggest their capability of use in the solution 
of the problem involved in the invention. 

The above is clearly shown to be the law in the follow¬ 
ing cases: | 

In General Electric Co. v. Hoskins Mfg . Co. f 224 Fed. 
464, the Court of Appeals for the Seventh Circuit, in dis¬ 
posing of a prior English patent, speaking through Cir¬ 
cuit Judge Kohlsaat, said (p. 467): 

“Now, the law is well.settled that in order to hntici- 
pate a later invention, the prior description m^st be 
such as to show that the article described in thp pat¬ 
ent can be certainly arrived at by following the prior 
description without the assistance of local knowledge 
or local prior use in the locality where the descrip¬ 
tion is published, and without experimentation. 
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“In Atlantic Giant Gunpowder Co. v. Parker, No. 
625 Fed. Cas., cited and approved by Judge Lacombe 
in Badische Anilin & Soda Fabrik v. Kalle, 104 Fed. 
802, 44 C. C. A. 201, Judge Blatchford says: 

“ ‘It is not enough to show that, by the lucky ac¬ 
cident of taking gunpowder of the proper quality, 
a compound may be obtained which is unlike that in¬ 
dicated by such description. By the light of what 
Nobel has taught in the patent sued on, much can now 
be asserted to be seen in what was published before, 
which no one ever, in fact, saw in it before the original 
of the patent sued on was taken out.’ 

“In Bogan v. Westmoreland Specialty Co. f et cd., 
(C. C.) 163 Fed. 289, Judge McPherson held that the 
scientific announcement that as the OH group in cellu¬ 
lose molecules 4 are suppressed by combination (with 
negative radicals to form the cellulose esters), the 
products exhibit decreasing attractions for atmospheric 
moisture,’ while perhaps sufficient to advise a chemist, 
was not sufficient to constitute a matter of common 
knowledge, chargeable to makers of salt cellar tops 
or dredges, that a celluloid cap would keep the salt 
dry when a glass or metal cap would not. 

“To anticipation, a prior patent, says Hopkins on 
Patents, Vol. 1, p. 261, must disclose a substantial 
representation of the device of the latter patent, ‘in 
such full and clear terms as would enable one skilled 
in the art to practice his invention without the nec¬ 
essity of experimenting’—cited several authorities. 

“In Westinghouse Air Brake Co. v. Great Northern 
By. Co., 88 Fed. 258, 31 C. C. A. 525, the Court of 
Appeals for the Second Circuit, speaking of an alleged 
anticipating English patent, says: 

“ ‘The prophetical suggestions in English patents 
of what can be done, when no one has ever tested, by 
actual and hard experience and under the stress of 
competition, the truth of these suggestions, or the 
practical difficulties in the way of their accomplish¬ 
ment, or even whether the suggestions are feasible, 
do not carry conviction of the truth of these frequent 
and vague statements.’ ” 
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See also: I 

Schmertz Wire-Glass Co . v. Western Glass Co., 
(C. C.) 178 Fed. 977-989, affirmed by thb court, 
185 Fed. 788, 109 C. C. A. 7. 

Beckwith v. Malleable Iron Range Co., 174 Fed. 
1001, (C. C. E. D. Wis.), affirmed by the Court 
of Appeals, 189 Fed. 74. 

Frey, et at. v. Marvel Auto Supply Co., 236 Fed. 
916 (C. C. A. 6). I 

I 

Anticipation Not Established When Modification Necessary, 
Or Parts Must Be Picked Out From A Plurality Of Ref¬ 
erences. 

I 

One of the most important features of the Lubke ar¬ 
rangement is that the suction nozzle will lift the [carpet 

\ 

from the floor, and while the said carpet is maintained in 
suspended contact with the lips of the suction opening, 
the fabric will be forced slightly out of sealed contact 
with said lips, progressively across the suction ihouth. 
This action is effected by the helically arranged beaters 
so that air is admitted immediately adjacent to j those 
portions of the fabric which are engaged by the beaters. 
By this arrangement, the dirt which has been vibrated 
to the surface of the fabric is quickly carried away, and 
at the same time the return slap of the unsealed portion 
of the fabric will impart a beating motion to the carpet, 
acting to loosen dirt which otherwise would adhere to 
the pile of the fabric. 

I 

None of the alleged anticipating patents of record in¬ 
dicates that the inventors or either of them contemplated 
a structure which is capable of producing any such [func¬ 
tion or result. 
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i 

In the first place, the answer of the defendant admits 
that such action takes place in the operation of the Lucke 
disclosure. In the second place, the witness Hoover has 
clearly established by his testimony, which is uncontra¬ 
dicted, and by his demonstrations during the trial, that 
these actions take place. And in the third place, the wit¬ 
ness Hoover has also clearly established by testimony 
which has not been contradicted, that the references, either 
taken individually or collectively, are incapable of per¬ 
forming any such functions. Defendant, on the other hand, 
is apparently attempting to rely upon counsel*s interpre¬ 
tation of the patents based upon what is stated in the 
specifications, and without the benefit of the practical ex¬ 
perience in connection with actual demonstration work, 
such as has been carried on by the Hoover organization, 
as to which Hoover has clearly testified. 

The structures of the patents cited being incapable, with¬ 
out modification, of performing the same functions as the 
Lucke machine in substantially the same way, it follows 
as a matter of logic that they have not suggested a solu¬ 
tion of the problem which was met by Lucke, and solved 
by him in a very effective manner. It is very easy, for 
instance, for one with the knowledge of Lucke’s disclosure, 
~to reason back and say that the alleged beater patent to 
Blake and the brush patent of Hoover disclose every fea¬ 
ture of this invention. But if the inspiration of the Lucke 
disclosure is divorced from the problem, and one turns 
only to what is disclosed in the two patents referred to, 
there is not one iota of a suggestion that these structures 
could be combined to produce a beater type machine an¬ 
swering to the mechanical arrangement of Lucke and capa¬ 
ble of performing the same functions. Nor is there any¬ 
thing in the record produced by the defendant, to show 
just how these two patented devices could have been com- 
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bined to perform any functions whatever, without an 


entire 


reorganization and redesigning of the disclosures of both 


to produce the fancied new structure. j 

The character of the anticipation required to invalidate 
an invention has been set forth in numerous decisions. 

The Supreme Court said in Topliff v. Topliff, 145 U. S. 
156, at p. 161: j 

44 It is not sufficient to constitute an anticipation that 
the device relied upon might, by modification, be made 
to accomplish the function performed by the patent 
in question, if it were not designed by its maket, nor 
adapted, nor actually used, for the performance of such 
functions.’ 9 


In Line Material Co. v. Brady Electric & Mfg. Co., 299 
Fed. 822 (at p. 824), the Court said: | 

4 4 With respect to patents which might, by some 
manipulation or alteration, accomplish a given! pur¬ 
pose not unlike the purpose disclosed in the patent 
in suit, after the obvious simplicity of the patent it¬ 
self becomes apparent, the law is settled that! such 
device or patent does not constitute anticipation. This 
rule has been stated by the Supreme Court iii Ex¬ 
panded Metal Co. v. Bradford, 214 U. S. 366, at page 
381, 29 Sup. Ct. 652, 655 (53 L. Ed., 1034). ,, j 

In Underwood Typewriter Co. v. Elliott Fisher Co\., 165 
Fed. 927 (at p. 930), the Court said: 

4 4 It is well settled that to constitute anticipation 
the prior patent or publication relied upon mugt, by 
descriptive words or drawings, or by both, contain 
and exhibit a substantial representation of the pat¬ 
ented improvement in such full, clear, and exact llerms 
as to enable any person skilled in the art or scieijce to 
which it appertains to make, construct, and practice 
the invention. Also anticipation of patents must be 
proven by evidence so cogent as to leave no reason¬ 
able doubt in the mind of the court. Seymour v. Os¬ 
borne, 11 Wall. 516, 555, 20 L. Ed. 33; Sewall v. Jpnes, 


1 

I 
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91 U. S. 171, 194, 196, 23 L. Ed. 275; Cohn v. U. S. C . 
Co., 93 U. S. 366, 370, 23 L. Ed. 907; Bates v. Coe, 
98 U. S. 31, 44, 25 L. Ed. 68; Beering v. Winona, etc., 
155 U. S. 286, 15 Sup. Ct. 118, 39 L. Ed. 153; Crown 
Cork & Seal Co. v. Standard Stopper Co., (C. C.) 136 
Fed. 199.” 

The law in regard to this matter is well expressed in 
the syllabus of Canda v. Michigan Malleable Iron Co., 124 
Fed. 486. 

44 A patent otherwise valid is not void for anticipa¬ 
tion because a prior patent covers a device which might 
be so construed as to be capable of the same use as 
that of the later patent where the prior patent gives 
no sign that such use was contemplated, and no specific 
direction for such construction.” 

Indeed, as Circuit Judge Woolley said in the opinion of 
» 

the court in Shelly Oil Company v. Universal Oil Products 
Company, (C. C. A. 3), 31 F. (2d) 427, 431, holding cer¬ 
tain claims of the Trumbule patent for an apparatus and 
process for refining petroleum oils valid and infringed: 

44 A patent relied upon as an anticipation must it¬ 
self speak. Its specification must give in substance 
the same knowledge and the same directions as the 
specification of the patent in suit. Otto v. Linford, 
46 L. T. (N. S.) 35, 44. It is not enough to prove that 
a method or apparatus described in an earlier speci¬ 
fication can be made to produce this or that result. 
Flour Oxidizing Co. v. Carr & Co., 35 R. P. C. 457. 
A singularly sensible test of the rule of anticipation 
is given in British Thoms on-H oust on Co. v. Metropoli¬ 
tan Vickers Electrical Co., 45 R. P. C. 22, by asking 
the question—‘Would a man who was grappling with 
the problem solved by the patent attacked, and hav¬ 
ing no knowledge of that patent, if he had had the 
alleged anticipation in his hand, have said: 44 That 
gives me what I 'wish?” 9 The Pope Alliance Corpora¬ 
tion v. The Spanish River Pulp & Paper Mills, Ltd. 
(Privy Council Appeals, No. 33 of 1928).” 
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See also: 

Baker Lead Co. v. National Lead Co., 13& Fed. 
546. 

i 

Westinghouse Elec. & Mfg. Co. v. Saranac, 108 
Fed. 221. I 

International etc. v. Wm. Cramp Co., 202 Fejd. 932. 
Goodwin Film & Camera Co. v. Eastman Kodak 
Co., 207 Fed. 351-360. 

Kirchberger, et al. v. American, etc., 12$ Fed. 

599. j 

Pettibone, Mvlliken <f Co. v. Pennsylvania Steel 
Co., 133 Fed. 730. 

Crown Cork £ Seal Co. v. Standard Stopper Co., 
et al., 136 Fed. 199. j 

Loew Filter Co. v. German-American Filter Co., 
164 Fed. 855. 

Selectasine Patents Co. v. P rest-0-Graphs Co., 
267 Fed. 840, affirmed (C. C. A. 9), 276 Fed. 
260. 

Munising Paper Co v. American, etc. Co., (C. C. 
A. 6) 228 Fed. 700. 

Fgry Register Co. v. Standard Register Co., (0. 

C. A. 6), 267 Fed. 186. j 

Kryptok v. Stead Lens Co., 207 Fed. 85, 92, af¬ 
firmed (C. C, A. 8), 214 Fed. 368, 376. j 
Marr etc. Corp. v. Hardinge Bros., Inc., (fc>. C. 

Ill.), 20 F. (2d) 241, 244. 

Naylor, et al. v. AJsop Process Co., 168 FedL 911- 
920. 

i 

Beckwith v. Malleable Iron & Range Co., 174, Fed. 
1001, affirmed 189 Fed. 74. 

i 

N. Nelson Mfg. Co. v. F. E. Myers & Bro. Co., 
(C. C. A. 6), 25 F. (2d) 659. 

Bdbock S Wilcox Co. v. Springfield Boiler Co., 
(C. C. A. 2), 16 F. (2d) 964. 
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Diamond Power Specialty Corp. v. Bayer Co., 13 
F. (2d) 337, (C. C. A. 8). 

Block v. Nathan Anklet Support Co., 9 F. (2d) 
311. 

Triumph Trap Co., Inc. v. Oneida Community 
Co. Ltd., 279 Fed. 142. 

Johnston v. Tvedt, 244 Fed. 189. 

A. R. Mosler & Co. v. Lurie, 209 Fed. 364. 

One-Piece Bifocal Lens Co. v. Stead, 274 Fed. 
667. 

Wright Co. v. Herring-Curtiss Co., et at., 204 Fed. 
597. 

Los Alamitos Sugar Co., et al. v. Carroll, 173 Fed. 
280. 

Gristvold v. Buckle Proof Shingle Co., 26 F. (2d) 
466. 

Hemolin Co. v. Harway Dyewood & Extract Mfg. 
Co., 138 Fed. 54. 

American Stainless Steel Co. v. Ludlum Steel Co., 
290 Fed. 103. 

National Electric Signaling Co. v. United Wireless 
Telegraph Co., 189 Fed. 727. 

The case of Topliff v. Topliff, supra, appears to be one 
of the most frequently cited cases on this subject, and 
apparently forms the basis of the doctrine in practically 
all of the eases which have decided this question subse¬ 
quent to its pronouncement. While it is true that the Top¬ 
liff case, as well as the other cases cited on the same sub¬ 
ject involve suits for infringement, and alleged anticipa¬ 
tions of patented claims, the same principle of law neces¬ 
sarily holds true with regard to the anticipation of a claim 
in an application for patent. 

While naturally the courts are disposed to go the limit 
in sustaining the validity of a patent wherever possible, 
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there is no good reason why this court should refuse to 
grant a patent under conditions which as a matter of law, 
the highest court of the land has stated, hidicates the pres¬ 
ence of patentable novelty. 

However, the doctrine of Topliff v. Topliff hp,s been 
very definitely settled by this Court, so far as thq Patent 
Office and the District of Columbia are concerned in the 
case of in re Eastwood, 33 App. D. C., page 291. In that 
case the Patent Office had rejected the claims, as in the 
case at bar, upon a plurality of different references, none 
of which showed a complete combination, the ground of 
rejection being the same as in the case at bar, i. e.j that it 
required no invention to interchange the parts of the 
various references to meet the claims. 

After reviewing these conditions Justice Robb, speak¬ 
ing for the Court of Appeals said: 

“The lifting crane and the electro-magnet \jere de¬ 
signed and used for a different purpose than that to 
which the appellant applies them. To bring about 
the result he has achieved it was necessary to com¬ 
bine them with another element, namely the metal 
crack weight. This fact is important, Wosick\ Manu¬ 
facturing Company v. Steiger, 17 Fed., 250, thje three 
elements in the combination, each cooperating with 
the other, produce a result absolutely new to either. 
‘It is not sufficient’, savs Mr. Justice Brown in Top¬ 
liff v. Topliff, 145 U. S. 161, 36 L. Ed. 661, 12 Sup. 
Ct. Rep., 825, ‘to constitute an anticipation that the de¬ 
vice relied upon might by modification, be made to ac¬ 
complish the function performed by; the parent in 
question, if it were not designed by its mafobr, nor 
adapted, nor actually used, for the performance of 
those functions.’ ” 

The Lucke invention comes clearly within the dpctrine 
announced in the Eastwood case, supra, and in view of this 
line of authorities, plaintiffs are entitled to a decree. 
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Lucke’s Invention Is Not Anticipated Because Some Of Its 

Elements Are In Other Associations Where They Operate 

Differently And Do Not Contribute To The Same Result. 

The grounds of rejection upon which the Patent Office 
relies apparently depends upon the agglomeration of fea¬ 
tures from various references, no one of which features 
has been shown to have been used in the relation of the 
elements of the Lucke invention. Certainly their combina¬ 
tion, based upon the disclosure of the patents relied upon 
is not obvious, and it is doubtful that anyone would have 
given them a second’s consideration prior to a knowl¬ 
edge of the Lucke invention. 

The doctrine which should be applied here is set forth 
by the United States Supreme Court in Loom Co. v. Hig¬ 
gins, 105 U. S. 580, 591, as follows: 

“It may be laid down as a general rule, though 
perhaps not an invariable one, that if a new com¬ 
bination and arrangement of known elements produce 
a new and beneficial result, never attained before, it is 
evidence of invention.” 

Again, in Leeds & Catlin v. Victor Talking Machine Co., 
213 U. S. 301, 318, the Supreme Court says: 

“In making a combination an inventor has the 
whole field of mechanics to draw from. This view 
is in accordance with the principles of the patent 
laws,” 

and again affirms this doctrine in Diamond Rubber Co. v. 
Consolidated Rubber Tire Co., 220 U. S. 428. 

And a new combination of old mechanical elements,, 
whereby an old result is attained in a more facile, eco¬ 
nomical, and efficient way, or whereby a new and useful 

V 

result is secured, may be protected by a patent as securely 
as a new machine or composition of matter. 
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As showing that a prior use or prior patent, winch re¬ 
quires modification to perform the function of the patent 
attacked, is not anticipation, attention is called to Albert¬ 
son & Company v. Alvord Reamer & Tool Co., 51 F. (2d) 
557, (D. C. M. D. Pa.), where Judge Johnson sthted (p. 
558): | 

“A careful study of the Lutz patent, however, shows 
that it would be necessary to modify it considerably 
to arrive at the device of the patent in suit. The Lutz 
device was a metallic disk with nicked blades $o posi¬ 
tioned that the nicks were in alignment. A pifior use 
which requires modification to perform the function of 
the patent attacked is not anticipation. Motor Im¬ 
provements v. General Motors Corp., (C. C. A.) 49 
F. (2d) 543, 551.” j 

In Minton v. Thomas, 48 F. (2d) 425, the Court ^)f Cus¬ 
toms and Patent Appeals held as follows (p. 427): 

“It is well settled that a patent for a mechanical 
combination is not anticipated by a prior patent which 
incidentally shows a similar arrangement, which was 
not described or claimed to perform the function which 
it performs in the second invention, and in wh}ch any 
result obtained similar to the functions performed by 
the second is accidental, and was neither intended nor 
appreciated by the prior patentee. We had occasion 
to go into that matter quite fully in Re Daniel'. 34 F. 
(2d) 995, 17 C. C. P. A. 605, where Garrett, J., [speak¬ 
ing for the court, cited many authorities to the point. 
Other cases cited, and to the point, are Eibet Proc¬ 
ess Co. v. Paper Co., 261 U. S. 45, 43 S. Ct. 322, 67 
L. Ed. 523; Wickelman v. Dick, (C. C. A.) 88 F‘ 264; 
Beckwith v. Malleable Iron Range Co., (C. 0.) 174 
F. 1001; General Electric Co. v. Sangamo Electric Co., 
(C. C. A.) 174 Fed. 141; Vacuum Cleaner Co. v. 
Thompson, (D. C.) 258 F. 239/ : ’ 

In Bristol v. Otis Elevator Co., 52 F. (2d) 772, the Court 
of Appeals for the Third Circuit, on page 773, heldj: 

“To anticipate a combination, the combination in 
its entirety must be old.” 


i 
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The Court of Customs and Patent Appeals in re Wells, 
53 F. (2d) 537, in holding that an earlier device cannot 
be an anticipation when it must be distorted from its ob¬ 
vious design, held as follows (p. 539): 

“The appellant’s claims ought not to be rejected 
because of the possibility that, if the Kammerdiner 
or Pyles devices were operated in some other man¬ 
ner, similar results would ensue to those secured by 
the use of appellant’s device. It is well said in Top- 
liff v. Topliff, et al., 145 U. S 156, 161, 12 S. Ct. 825, 
828, 36 L. Ed. 658: ‘It is not sufficient to constitute 
an anticipation that the device relied upon might, by 
modification, be made to accomplish the function per¬ 
formed by the patent in question, if it were not de¬ 
signed by its maker, nor adapted, nor actually used, 
for the performance of such functions.’ 

“ ‘An earlier device, which must be distorted from 
its obvious design, cannot be an anticipation.’ Block 
v. Nathan, (C. C. A.) 9 F. (2d) 311. 

“To like effect is In re Bager, 47 F. (2d) 951, 18 
0. C. P. A. (Patents) 1094, and Minton and Ring el v. 
Thomas, 48 F. (2d) 425, 18 C. 0. P. A. (Patents) 
1153.” 

See also: 

Gould v. Rees, 15 Wall. 187, 189, 21 L. Ed. 39. 

Ide v. Trorlicht, 115 Fed. 137, 143. 

Thomson v. Citizens’ Nat. Bank, 53 Fed. 250. 

National Hollow Brake Beam Co. v. Interchange - 
able Brake Beam Co., 106 Fed. 693, 707. 

Kinloch Telephone Co. v. Western Electric Co., 
113 Fed. 659, 665. 

Anderson v. Collins, 122 Fed. 451, 459. 

Eibel v. Paper Co., 261 U. S. 45, 56. 

Minerals Separation v. Hyde, 242 U. S. 261, 37 S. 
Ct. 82, 61 L. Ed. 286. 

Expanded Metal Co . v. Bradford, 214 U. S. 366. 

Du Bois v. Kirk, 158 U. S. 58. 


Krementz v. S. Cottle Co., 148 U. S. 556, |560, 13 


S. Ct. 719, 37 L. Ed. 558. 

Washburn & Moen Mfg. Co. v. Beat ’Em Ml Barb 
Wire Co., 143 U. S. 275, 12 S. Ct. 443j, 36 L. 


Ed. 154. 

Clough v. Barker, 106 U. S. 166. 

Loom Co. v. Higgins, 105 U. S. 580. 

Bates v. Coe, 98 U. S. 31, 48. j 

Stromberg v. Zenith, (C. C. A. 2), 25 F. (2^1) 567. 
H. L. Winslow Co. v. National Boiler Wa^h Co., 
226 Fed. 951. 


Stilwell v. McPherson, (C. C. A. 2) 218 F^d. 839. 
Bliss, et al. v. Spangler, 217 Fed. 394. 
Merrell-Soule Co. v. Powdered Milk Co. of 
America, et al., 215 Fed. 922. 

Freeman Electric Co. v. Johns-Pratt Co., 2(1)4 Fed. 
288. 


Coal & Coke By-Products Co. v. Ernst, et gl., 212 
Fed. 434. 

H. J. Heinz Co. v. Cohn, 207 Fed. 547. 

Carlson Motor & Truck Co. v. Maxwell-Brisdoe Mo¬ 
tor Co., (C. C. A. 2) 197 Fed. 309, 314. 

Steiner & Voegtly Hdw. Co. v. Tabor Sabh Co., 
178 Fed. 831. 


American Graphophone Co. v. Leeds & Catlin Co., 
170 Fed. 327. j 

Good Form Mfg. Co. v. White, (C. C. A. %), 160 
Fed. 661, 663. ! 

O’Rourke Eng. Co. v. McMullen, (C. C. A. j}), 160 
Fed. 933. j 

Faries Mfg. Co. v. Geo. W. Brown & Co., (C. C. 
A. 7), 121 Fed. 547. 

Cimiotti TJnhairing Co., et al. v. American Unhair¬ 
ing Mach. Co., 115 Fed. 498. j 
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Badische v. Kalle, 104 Fed. 802. 

Standard Cartridge Co. v. Peters Co., 77 Fed. 630, 
645. 

Coffin v. Ogden, 18 Wall. 120-124, 21 L. Ed. 821. 

Ryan v. Goodwin , 3 Sumner 514. 

Los Alamitos Sugar Co. v. Carroll, 173 Fed. 280 
(C. C. A. 9). 

Stebler v. Riverside Heights Orange Growers’ 
Assn., (C. C. A. 9), 205 Fed. 735. 

Angelus Sanitary Can Co. v. Wilson, 7 F. (2d) 
314. 

Butler v. Burch Plow Co., 23 F. (2d) 15. 

Kings County Raisin & Fruit Co. v. U. S. Cons. 
Seeded Raisin Co., 182 Fed. 59. 

Carson Inv. Co., et al. v. Anaconda Copper Min¬ 
ing Co., 26 F. (2d) 651. 

Certainly, in the case at bar, Lucke has attained the old 
result of vacuum cleaning, in a much more efficient way 
than has ever before been accomplished, i. e., the beating 
action caused by unsealing the carpet at the nozzle of the 
cleaner, so as to vibrate the fabric and produce air cur¬ 
rents which will quickly carry the dirt away. 

Isolated Ideas And Elements Borrowed From A Number 
Of Prior Patents Is Not Proper Anticipation. 

The Patent Office, in its endeavor to uphold its rejec¬ 
tion, has borrowed elements from a number of prior pat¬ 
ents and combined them in the light of the instructions 
in the Lucke application. The idea of using a spherical 
ball as a beating element is taken from either Hutchison 
or Dolph. Inasmuch as the beaters shown in these patents 
are of necessity flexibly mounted, the Examiner had re¬ 
course to Blake for the idea of rigidity. In order to meet 
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the limitations in regard to the helical disposition of the 
elements on the rotor and the fact that they extend down¬ 
wardly beyond the plane of the open suction nozzld, one of 
the brush patents to Hoover had to be introduced.! 

Borrowing isolated elements and ideas from a [number 
of unrelated prior patents in order to anticipate and nul¬ 
lify an invention producing a new and novel result has 
been repeatedly condemned by the courts. This is par¬ 
ticularly true where the different references operate on 
different mechanical principles, such as the difference in 
principle between the mechanical sweeper of Doljph and 
the vacuum cleaner of Blake. 

In Bates v. Coe, 98 U. S. 31, at p. 48, Justice (^lifford 
said: 

4 ‘Where the thing patented is an entirety, Consist¬ 
ing of a single device or combination of old elements, 
incapable of division or separate use, the respondent 
cannot escape the charge of infringement by aillegmg 
or proving that a part of the entire thing is fdund in 
one prior patent or printed publication or machine and 
another part in another prior exhibit, and still ^nother 
part in a third one, and from the three or any greater 
number of such exhibits draw the conclusion that the 
patentee is not the original and first inventor of the 
patented improvement/’ 

I 

The doctrine of this decision was re-affirmed in | Parks 
v. Booth, 102 U. S. 96, 104, and has since been repeatedly 
followed. In Barber v. Otis Motor Sales Co., (C. C. A. 2), 
240 Fed. 723, 726, the court said: ! 

“The validity of a patent is not to be defeated by 
simply showing that all the elements of a patept are 
old, where they do not show all of the elements ^f the 
claims in combination. And this the defendant has 
not shown. To find in the prior art each element in 
isolation is not to anticipate the work of a patentee 
who by inventive act first evolves a new combination 
of these elements, which by their conjoined functions 
produce a new result. Benthall Machine Co. y. No- 
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tional Machine Corporation (D. C.) 222 F. 918 (1915); 
Western Electric Co. v. Millheim Electric Tel. Co. (C. 
C.) 88 Fed. 505.” 

Judge William K. Townsend, (C. C. A. 2), in Two Cen¬ 
turies’ Growth of American Law, p. 404, published by 
Scribner in 1902. 

“When, however, a number of independent invent¬ 
ors, confronted by the problems presented by an im¬ 
perfectly developed art, have been long engaged in 
attempting its solution, and when finally one first de¬ 
vises means whereby a practical result is secured, this 
furnishes persuasive evidence of the genius of inven¬ 
tion, and as the Supreme Court has said, ‘ Courts have 
not been reluctant to regard as an inventor the per¬ 
son who has overcome such obstacles, has taken the 
final step, and has achieved success ’.” 

Crosby Valve Co. v. Safety Valve Co., 141 U. S. -441, 
448. 

“ ‘Likenesses’ in them, in physical structures ‘to 
the apparatus of Richardson, in important particulars, 
may be pointed out, but it is only as the anatomy of a 
corpse resembled that of the living being. The prior 
structures never effected the kind of result attained 
by Richardson’s apparatus, because they lacked the 
thing which gave success. * * * Taught by Richardson, 
and by the use of his apparatus, it is not difficult for 
skilled mechanics to take the prior structures and so 
arrange and use them as to produce more or less of 
the beneficial results first made known by Richard¬ 
son.’ ” 

In Minn. St. P. & S . S. M. R. R. Co. v. Barnet & Rec. 
Co., 257 Fed. 302, at 307, the court said: 

“Patents, publications, and actual structures have 
been proved, some of which disclose one, and others 
more, of the old elements of McQueen’s combinations; 
but the fact that one of these disclosed one and an¬ 
other or more elements of the patented combination, 
while none of them discloses all of the elements there¬ 
of, does not necessarily establish the fact that any of 
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them anticipates the combinations of the plaintiff. 
Imhauser v. Buerk, 101 U. S. 647, 660, 25 L. EJd. 945; 
Bates v. Coe, 98 U. S. 31, 48, 25 L. Ed. 68; Owens Co. 
v. Twin City Separator Co., 168 Fed. 259, 26cj, 93 C. 
C. A. 561.” | 

Peculiarly pertinent is District Judge Mayer’s state¬ 
ment in Iowa Washing Machine Co. v. Montgomery Ward 
& Co. (D. C. N. Y.) 227 Fed. 1004, 1005: 

“It is frankly admitted by the expert for the 
ant that the prior art does not show any construction 
containing all of the elements in the combination of 
the patent, and not a single prior art construction or 
device even approaches in arrangement the patent ar.d 
the commercial device manufactured thereunde^. Th 
nearest approach to the patent in suit (and that is a 
good way off) is the Madison patent, and a mere in¬ 
spection of that patent disposes of it either as an 
anticipation or as a negation of invention. 

iT * * * What the prior art amounts to is a demonstra¬ 
tion of the ability of these patentees, because th,e very 
omission in the prior art of some of the elements and 
the different arrangement of the elements make clear 
that prior inventors were groping about, withojit suc¬ 
cess, to produce a machine which would dominate a 
comprehensive and fertile market.” 

In condemning the practice of selecting detached ele¬ 
ments here and there among prior art patents, and com¬ 
bining them to build up a so-called anticipation, the Dis¬ 
trict Court (S. D. N. Y.) in Millie Patent Holding Co. v. 
Joseph Tetley & Co., 53 F. (2d) 871, made the following 
statement (p. 873): 

“Plainly, none of these patents is in itself an an¬ 
ticipation of Allatt. And validity is not to he de¬ 
stroyed by selecting from the prior art detached ele¬ 
ments of various patents and combining them into a 
purely hypothetical construction which has nh real 
foundation in fact. Badische Anilin and Soda\ Fab- 
rik v. Kalle (C. C.) 94 F. 163; Imperial Bottle Cap & 
Machine Co. v. Crown Cork & Seal Co. (C. C. A.) 139 
F. 312.” | 
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In Skinner Bros. Belting Co. v. Oil Well Improvements 
Co., 54 F. (2d) 896, the Circuit Court of Appeals for the 
Tenth Circuit, in holding that a combination of old ele¬ 
ments whereby a new and useful result is produced is pat¬ 
entable, stated (p. 898), as follows: 

“Is this a patentable combination? It is said that 
all of the elements are old; this is true, but imma¬ 
terial. Leeds & Catlin Co. v. Victor Talking Machine 
Co., 213 U. S. 301, 29 S. Ct. 495, 53 L. Ed. 805; Bates 
v. Coe, 98 U. S. 31, 25 L. Ed. 68. In that text book of 
patent law, National Hollow Brake Beam Co. v. Inter¬ 
national Brake Beam Co. (C. C. A. 8) 106 F. 693, 706’, 
Judge Sanborn lays down the rule: ‘A new combina¬ 
tion of old elements, whereby a new and useful result 
is produced, or an old result is attained in a more 
facile, economical, and efficient way, may be protected 
by patent as securely as a new machine or composition 
of matter. Seymour v. Osborne, 11 "Wall. 516, 542, 548, 
20 L. Ed. 33; Gould v. Rees, 15 Wall. 187, 189, 21 L. 
Ed. 39.” 

Attention is also called to the following pertinent state¬ 
ment of the District Court (N. D. Cal. S. D.) in Dinuba 
Steel Products Corp. v. Killefer Mfg. Corp. } 56 F. (2d) 848, 
at p. 850: 

“In support of its contention that Petzoldt was 
not the first inventor, defendant offered in evidence 
a number of prior patents. An examination of them 
shows that none of the earlier devices performs its 
function in the same way as the Petzoldt device. Prior 
structures, which by modification might be made to 
perform the functions of one later patented, are not 
anticipations, where not designed, adapted to, nor 
used for, such functions. Tashjian v. Forderer Cor¬ 
nice Works (C. C. A.) 14 F. (2d) 414; Toplijf v. Top- 
liff, 145 U. S. 156, 12 S. Ct. 825, 36 L. Ed. 658; Los 
Alamitos Sugar Co. v. Carroll (C. C. A.) 173 F. 280. J ’ 

The District Court (E. D. N. Y.) clearly sets forth the 
application of law on this point in Allied Metal Stamping 
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Co., Inc. v. Standard Electric Equipment Corp., 5^ F. (2d) 
296, on page 302, in the following language: 

“Anticipation cannot be evidenced by combining the 
elements of several different patents, and nq patent, 
alleged as an anticipation shows all the elements of 
the combination of the patent in suit.” 

I 

See also: 

Diafrnond Match Co. v. Schenck, 71 Fed. 521, af- 
firmed 77 Fed. 208, 23 C. C. A. 122. 

Gun v. Bridgeport Brass Co., 148 Fed. 2391 

I 

The error of law which the Patent Office has fallen into 
is clearly apparent from the above citations. ! 


The Simplicity of Lucke’s Structure is no Ba t 

Patentability. 


to 


The most practical and useful inventions are o^ten ac¬ 
complished by simple means. The question is not how 
simple these means may appear after the invention is 
made, but whether they have by a new thought, a new con¬ 
ception of how a problem is to be practically accomplished, 
introduced a distinctive advantage in the art. 


“The apparent simplicity of a new device often 
leads an inexperienced person to think that it would 
have occurred to anyone familiar with the subject; 
but the decisive answer is that with dozens and per¬ 
haps hundreds of others laboring in the samq field, 
it had never occurred to any one before. The prac¬ 
ticed eye of an ordinary mechanic may be safely 
trusted to see what ought to be apparent to! every 
one. ’’ 

Potts v. Creaiger, 155 U. S. 597, 608, 39 L. Ed. 

275, 279, 15 Sup. Ct. 194. 
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In Diamond Rubber Co. v. Consolidated Tire Co., 220 
U. S. 428, at page 434, 435, the Supreme Court said: 

“Its simplicity should not blind us as to its char¬ 
acter. Many things, and the patent law abounds in 
illustrations, seem obvious after they have been done, 
and ‘in the light of the accomplished result’, it is 
often a matter of wonder how they so long ‘eluded the 
search of the dsicoverer and set at defiance the specu¬ 
lations of inventive genius.’ Pearl v. Ocean Mills, 11 
Off. Gas. 2.” 

In General Electric Co. v. Hill Wright Electric Co., 174 
Fed. 996, at 998, Judge Coxe, speaking for the Circuit 
Court of Appeals for the Second Circuit, said: 

“The fact that the invention is simple and that at 
the present time it seems as if it might have been ob¬ 
vious to the workers in this art, does not militate 
against its validity. Many of the most useful inven¬ 
tions depend upon equally simple changes. 

“The important question is—what does the inven¬ 
tion do?” 

In Kurtz v. Belle Rat Lining Co., 280 Fed. 277, Circuit 
Judge Hough in speaking for the Circuit Court of Appeals 
for the Second Circuit on this subject, said (p. 281): 

“Thus, while neither simplicity, cheapness, nor 
utility—nor all three combined—constitute invention, 
they have been deemed most potent evidence thereof. 
Barry v. Harpoon Co., 209 Fed. 207, 126 C. C. A. 301. 
Simplifying form and cheapening cost have been ac¬ 
corded the same potency ( Hunt v. Milwaukee etc. Co., 
148 Fed. 220, 78 C. C. A. 116), although, of course, 
such excellence must always be accompanied by a ‘dif¬ 
ferent result’ ( Bernz v. Schaefer [D. C.] 205 Fed. 49, 
52). Indeed it has been thought that simplicity alone, 
though ‘cited as evidence of lack of invention, to our 
minds, shows a high order of novelty and invention’ 
(Consolidated etc. Co. v. Window Glass Co. [C. C. A.] 
261 Fed. 362, 375), and to the same point Hills v. Ham¬ 
ilton Co., (D. C.) 248 Fed. 499.” 
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Again, in Skinner Bros. Belting Co. v. Oil Well Im¬ 


provements Co., 54 F. (2d) 896, Circuit Judge McDermott, 
speaking for the Circuit Court of Appeals for the!Tenth 
Circuit, held as follows (p. 898): j 

“The patent in suit meets this test. It is said that 
no inventive genius, but only mechanical ingenuity, 
was needed to think of this device. No formula has 
been prescribed which affords a solution of thej vexed 
question. Has inventive genius been exercised!? We 
know that the simplicity of the device does not belie 
inventive genius. Hughes Tool Co. v. International 
Supply Co. (C. C. A. 10) 47 F. (2d) 490, 492, and cases 
there cited. We know that we should try to eliminate 
‘hind-sight’; we know that the fact that the problem 
existed, that financial reward awaited a solution, 
and that no one did think of it, is strong evidence of 
invention. We know a presumption of indention 
arises from the issuance of the patent, and thaf com¬ 
mercial success strengthens that presumption, j Con¬ 
sidering these things, we are not prepared to say that 
this device, simple though it is, does not disclose in¬ 
ventive genius.” 

In holding that simplicity does not deprive an invention 
of patentability, the Circuit Court of Appeals of thej Fifth 
Circuit, in 0. K. Jelks & Son v. Tom Huston Peanut Co., 
52 F. (2d) 4, said (p. 8): 

“Invention presents a matter of fact. That the dis¬ 
covery is simple does not deprive it of patentability.” 


Among numerous cases to like effect are: 

Macbeth-Evans Glass Co. v. L. E. Smith Glass Co., 


284 Fed. 193, 197. 

Loom Co. v. Higgins, 105 U. S. 580, 26 L. Edl 1177. 
Consol. Valve Co. v. Crosby Valve Co., 113 U. S. 

157. j 

Du Bois v. Kirk, 158 U. S. 58. 

Freeman Electric Co. v. General Electric C j., 191 
Fed. 168, (C. C. A. 3). ! 


i 
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Regent Mfg. Co. v. Penn. Elec. £ Mfg. Co. (C. C. 
A. 7) 121 Fed. 80. 

Chicago Wooden Ware Co. v. Miller Ladder Co., 
(C. C. A. 7), 133 Fed. 541. 

Ries v. Barth Mfg. Co. (C. C. A. 7), 136 Fed. 850. 

Murray v. Orr £ Lockett Hdiv. Co., (C. C. A. 7), 
138 Fed. 564. 

Casier v. Mackie-Lovejoy Mfg. Co., (C. C. A. 7), 
138 Fed. 654. 

Wold v. Thayer £ Chandler (C. C. A. 7), 148 Fed. 
227. 

Diamond Meter Co. v. Westinghouse Elec. £ Mfg. 
Co., (C. C. A. 7), 152 Fed. 704. 

Carlson M. £ T. Co. v. Maxwell-Briscoe Motor Co., 
(C. C. A. 2), 197 Fed. 309. 

That Lucke’s device is simpler than the prior art de¬ 
vices has not been denied. 

Lucke Is Entitled To All The Advantages Inherent In The 
Structure Illustrated And Described In His Application. 

The applicant is entitled to have this court take into 
consideration all the advantages in operation which are 
inherent in and a necessary part of his structure. This is 
true regardless of whether or not he appreciated all of 
them and the details of operation of his device at the time 
the application was filed. And it is particularly true where, 
as in this case, the prior art fails to suggest said advant¬ 
ages. 

It has been established by convincing testimony that this 
structure has been subject to much study, many laboratory 
tests, and extensive use in the hands of users. The mode 
of operation set forth at this time has always been part 
of the structure and the reason behind the new,.novel and 
improved results obtained with its use. 





25 


The Supreme Court said in Diamond Rubber Co. v. Con¬ 
solidated Tire Co., 220 U. S. 428, at 435: ! 

“A patentee may be baldly empirical, seeing frothing 
beyond his experiments and the result; yet if he has 
added a new and valuable article to the world’s utili¬ 
ties he is entitled to the rank and protection of an 
inventor. And how can it take from his merit that 
he may not know all of the forces which he has brought 
into operation? It is certainly not necessary that he 
understand or be able to state the scientific principles 
underlying his invention, and it is immaterial whether 
he can stand a successful examination as to the specu¬ 
lative ideas involved. Andrew v. Cross, 8 Fecf- Rep. 
269; Fames v. Andrews, 122 U. S. 40, 55; St.\ Louis 
Stamping Co. v. Quinby, 16 Off. Gaz. 135; Dixort Wood 
Co. v,. Pfeifer, 55 Fed. Rep. 390; Cleveland Foundry 
Co. v. Detroit Vapor Stove Co. (C. C. A. Sixth Cir¬ 
cuit), 131 Fed. Rep. 853; Van Epps v. United Bbx Co. 
(C. C. A. Second Circuit), 143 Fed. Rep. 869; West¬ 
moreland Specialty Co. v. Hogan (C. C. A. Third Cir¬ 
cuit), 167 Fed. Rep. 327. He must, indeed, make such 
disclosure and description of his invention that }t may 
be put into practice. In this he must be cleaxf. He 
must not put forth a puzzle for invention or experi¬ 
ment to solve but the description is sufficient if those 
skilled in the art can understand it. This satisfies 
the law, which only requires as a condition of its pro¬ 
tection that the world be given something nefrr and 
that the world be taught how to use it. It is n<^ con¬ 
cern of the world whether the principle upon which the 
new construction acts be obvious or obscure, sc| that 
it inheres in the new construction.” 

i 

In Kuhlman Electric Co. v. General Electric Coj, 147 
Fed. 709, at 712, the Circuit Court of Appeals for the ( Sev¬ 
enth Circuit said: 

“Now though these advantages be different from the 
one chiefly in the patentee’s mind, the invention will 
not on that account fail, if there be in the concept an 
actual advantage, and the structure embodying it 
evinces patentable invention; for a patentee is en¬ 
titled, not only to what he specifically sees, bfrt to 
what has been brought about by his invention, even 
though not at the time actually seen.” 
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In Westmoreland Specialty Co. et al. v. Hogan, 167 Fed. 
327, at 328, Judge Buffington, speaking for the Circuit 
Court of Appeals for the Third Circuit, said: 

“But the mere failure of a patentee to realize all 
the benefits and possibilities of his invention is not 
fatal. The after-discovery of unsuspected usefulness 
in a disclosed apparatus, far from detracting from its 
value, may serve to enhance it. It is the benefits 
which test, use, and time, unfold that really determine 
merit. It is this after-test, the test of use, that proves 
the worthlessness of the great majority of patents and 
establishes the value of the few.” 

Again, in Western Electric Co. v. Wallerstein, 51 F. 
(2d) 529, (D. C. W. D. N. Y.) on page 543, it is stated: 

“I think it cannot be successfully urged that there 
was not a sufficient disclosure of the functions of the 
impedance 58; and, of course, it is old doctrine to state 
that, even if the patentee does not appreciate or un¬ 
derstand the advantages which are inherent in his 
combination, the validity of his claims is not affected. 
General Electric Co. v. P. R. Mallory & Co. (C. C. A.) 
298 F. 579; Armstrong v. DeForest Radio Tel. & Teleg. 
Co. (C. C. A.) 280 F. 584.” 

See also: 

Claude Neon Lights, Inc. v. E. Machlett & Sons, 
27 F. (2d) 702. 

Lyon v. Boh, 10 F. (2d) 30. 

Stromberg Motor Device Co. v. Zenith, 254 Fed. 

68 . 

Coffield Motor Washer Co. v. A. D. Howe Machine 
Co., 190 Fed. 42, affirmed A. D. Howe Machine 
Co. v. Coffield, 197 Fed. 541. 

Morgan Engineering Co. v. Alliance Machine Co., 
176 Fed. 100. 

E. H. Angle Regulating Appliance Co. v. Aderer, 
171 Fed. 93. 
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Stilwell-Bierce & Smith-Vaile Co. v. Eufaula Cot¬ 
ton Oil Co., 117 Fed. 419. 

National Hollow Brake Beam Co. v. Interchange¬ 
able Brake Beam Co., 106 Fed. 693. 

U. S. Mitis Co. v. Carnegie Steel Co., 89 Fed. 343. 

Dixon-Woods Co. v. Pfeifer, 55 Fed. 390. 

Haffcke v. Clark, 46 Fed. 770. 

Horton Mfg. Co. v. White Lily Mfg. Co., 2l3 Fed. 
471. | 

Byers Machine Co., et al. v. Keystone Driller Co., 
44 F. (2d) 283. ! 

i 

The case of Horton Mfg. Company v. White Lily Mfg. 
Co., supra, is of particular interest with respect to the case 
at bar, in view of the query raised by the Court at the 
trial, as to whether or not all of the functions now claimed 
for the invention are clearly set forth in the specification. 
Also in view of the contention advanced by defe4dant’s 
counsel in his final argument, that these functions ^re not 
set forth in the claims. 

The many authorities above cited clearly show that if 
the function inherently follows from the structure dis¬ 
closed, it is not necessary to set it up in the claims. | 

In Horton v. White Lily, supra, the invention involved 
was a washing machine. The claims of the patent placed 
no stress upon a feature of novelty which became known 
as “the line of cleavage,”—that is, an arrangement by 
means of which the cover of the tub was “freed from the 
burden of the operating mechanism” and other heavyj parts 
when it became necessary to lift said , cover. 

With respect to the failure to claim “the line of cleav¬ 
age,” the Court said (p. 475): 

4 i If appellee’s patent was the first to provide a| lever 
operated gear for a wash tub which reduced the weight 
of the lid to a negligible quantity, he made such an 
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addition to that art as amounted to invention. It was 
not necessary that he should have claimed it in spe¬ 
cific terms if the device itself disclosed it. In Dia¬ 
mond Rubber Co. v. Consolidated Rubber Tire Co .. 
220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527, the court 
says: 

“ ‘He (the patentee) must not put forth a puzzle 
for invention or experiment to solve, but the descrip¬ 
tion is sufficient if those skilled in the art can under¬ 
stand it. It is no concern of the world whether the 
principle upon which the new construction acts be 
obvious or obscure, so that it inheres in the new con¬ 
struction. ’ ” 

This Court said in Kuhlrmn Electric Co. v. General 
Electric Co., 147 Fed. 709, 712: 

“a patentee is entitled, not only to what he specifi¬ 
cally sees, but to what has been brought about bv his 
invention, even though not at the time actually seen.” 

The case of Horton v. White Lily, is but one of the many 
cases charting the course to be followed in the case at bar, 
and in view of this strong line of cases, it is obviously 
immaterial so far as patentability of Lucke’s invention is 
concerned, that he has failed to set up in his claims, all of 
the functions of the device. He has disclosed in his speci¬ 
fications the structure which the answer admits is correctly 
described in the bill. This structure inherently produces 
the results claimed, and this is all that is required. There 
is no force whatever in the defendant’s contention on this 
point, and in view of this fact plaintiffs are entitled to their 
patent. 

Were There Any Doubt As To Patentability It Should 
Be Resolved In Favor Of The Applicant. 

It is a well settled rule that any doubt as to patentability 
must be resolved in favor of the applicant. This is because 
irreparable injury may be caused by refusal to grant a 
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patent under such conditions, whereas, on the othe^* hand, 
the courts have jurisdiction to review the question of pat¬ 
entability in infringement suits. 1 

In the case of In Re Coykendall (App. D. C.), 29 F. (2d) 
868, 258 App. D. C. 280, 378 0. G. 254, in reversing the 
tribunals of the Patent Office, the Court said (p. 870): 

“In doubtful cases it is the established rule in this 
court to resolve the doubt in favor of the applicant. ’ 9 

I 

In the case of In Re Harbeck, 39 App. D. C. 559, 191 0. 
G. 586, the court in reversing the Commissioner o£ Pat¬ 
ents said (p. 587): | 

“It is easy to dispose of a case, where the is$ue of 
invention is close, by holding that the advance over 
the prior art constitutes a mere mechanical change ap¬ 
parent to those skilled in the art. But, in the absence 
of proof to support this conclusion, and where the 
question of patentability is close, the doubt shohld be 
resolved in favor of the applicant.” (In re Easfivrood, 
C. D., 1909, 418; 144 0. G. 819; 33 App. D. C. 29JL.) 

And again in the case of In re Coffield, 270 Fed. 695, 
50 App. D. C. 259, 286 0. G. 413, decided in favor qf the 
applicant, the Court said (p. 697): 

“While the idea here developed is in the twilight 
zone between invention and mere mechanical improve¬ 
ment, we will apply the rule of the courts generally 
and resolve the doubt in favor of the invention. We 
are dealing with an old and well-developed art, and it 
is significant that no one has before conceived the 
means for automatically delivering the wrung clothes 
into the receiving receptacle. ’ ’ 

To like effect are: I 

In re Schraubstadter, 120 0. G. 1167 (C. C. Apo. 

D. C.). j 

In re Eastwood, 144 0. G. 819, 33 D. C. App.i 291. 
In re Heath, 230 0. G. 335; Ct. of App. D. C. 

In re Handschuck, 245 0. G. 279; 46 App. ]j). C. : 

155 . ! 
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In re McClaire, 356 0. G. 248; 16 F. (2d) 351. 

In re Thomson, (App. D. C.) 1906 C. D. 566. 

In re Coley, (C. C. P. A.), 40 F. (2d) 982. 

In re Both (C. C. P. A.), 46 F. (2d) 362. 

In re Cole (C. C. P. A.), 46 F. (2d) 575. 

In re Kirschhraun (C. C. P. A.), 44 F. (2d) 675. 

In addition to the above, evidence of commercial suc¬ 
cess is usually persuasive as to patentability. The com¬ 
mercial success of the Lucke device has been established 
by evidence of the most convincing type, and no attempt 
has been made to contradict it. 

In Topliff v. Topliff, 145 U. S. 156, at p. 164, the Supreme 
Court said: 

“ While the question of patentable novelty in this 
device is by no means free from doubt, we are inclined 
in view of the extensive use to which these springs 
have been put by manufacturers of wagons, to resolve 
that doubt in favor of the patentees, and sustain the 
patent. ’’ 

In Keystone v. Adams, 151 U. S. 139, at p. 143, this Court 
again repeated that commercial success is entitled to 
weight vrhen the question of patentability of an invention 
is involved. 

“ While it is true that the mere fact that a device 
has gone into general use, and has displaced other de¬ 
vices which had previously been employed for analo¬ 
gous uses, does not establish, in all cases, that the 
later device involves invention within the meaning of 
the patent laws, yet such fact is always of importance, 
and is entitled to weight, when the question is whether 
the machine exhibits patentable invention. Smith v. 
Goodyear Denial Vulcanite Co., 93 U. S. 486, 495.” 

In Coffield Motor Washer Co. v. A. D. Howe Machine\ 
Co., 190 Fed. 42, at p. 44, the Court said: 

“The widespread commercial success of a patented 
device should be taken into consideration in deter¬ 
mining the question of invention.” 
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In the case of In Re Cole (C. C. P. A.), 46 F. (2d) 575, 
the decision of the Board of Appeals, affirming the Ex¬ 
aminer’s rejection of certain method claims relating to 
tire molds and their manufacture, was reversed in part 
in an opinion by Circuit Judge Garrett, stating (p[ 577): 

“Applicants have apparently made a valuable con¬ 
tribution to the art of tire production, and we feel 
that they are entitled to have any doubts resolved in 
their favor. Application of McClaire, 57 AppJ D. C. 
11, 16 F. (2d) 351; Irwin v. Hasselman (C. C. A-)> 97 
F. 964; Ex parte Harbeck, 191 0. G. 586.” 

In re Spencer, 47 F. (2d) 806, the Court of Customs and 
Patent Appeals, on page 808, held: 

“Hence, it is one of those cases, in our opinion, 
where the applicant is entitled to the benefit of the 
doubt, and should be allowed to have any protection 
which the Patent Office may give him.” 

That any doubt as to patentability should be resolved 
in favor of the applicant is further shown in Kaplan v. 
Robertson, 50 F. (2d) 617, where the Court on pa^e 622, 
used the following language: 

“Therefore, were there any doubt as to the patent¬ 
ability of the device here in issue, its demonstrated 
commercial utility and success would require that such 
doubt be resolved in favor of Kaplan. Minerals Sep¬ 
aration, Ltd. v. Hyde, 242 U. S. 261, 37 S. Ct. 82, 61 
L. Ed. 286; Black & Becker Mfg. Co. v. Baltimore 
Truck Tire Service Corp., supra.” 

This resolution of a doubt in favor of applicant is fur¬ 
ther shown in Iyi re Hahn, 55 F. (2d) 483, the Court of 
Customs and Patent Appeals, on page 484, holding : 

“This shows a combination of a tank as described 
with a ‘four part fitting adapted to be attached in 
abutment,’ etc., which no prior art cited appears to 
anticipate and which seems to us to be inventive. It 
is a new, and apparently, a useful device, and Appel¬ 
lant is entitled, at least, to have any actual dopbt re- 
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solved in favor of patentability. In re Lester Kirsch- 
brann, 44 F. (2d) 675, 18 C. C. P. A. 735, (italics 
ours).” 

• 

Again, In re Breer, 55 F. (2d) 485, the Court of Customs 
and Patent Appeals, on page 486, stated: 

4 4 Viewing the case as a whole, we are of the opin¬ 
ion that there is at least sufficient doubt as to lack 
of patentability of appellant’s claims as to require 
their allowance.” 

The Court of Customs and Patent Appeals also applied 
this doctrine of law In re Jones, 58 F. (2d) 461, in the 
following language (p. 462): 

“At least there is considerable doubt as to whether 
or not the improvements were obvious, and we, under 
the well known rule, resolve such doubt in favor of 
the applicant.” 


See also: 

Tropic-Aire Inc. v. Jumper (D. C. Minn.), 28 F. 
(2d) 631. 

In re Uddenborg (C. C. P. A.), 39 F. (2d) 710. 
In re Daniel (C. C. P. A.), 34 F. (2d) 995. 

In re Metzger (C. C. P. A.), 45 F. (2d) 918. 
Diamond Rubber Co. v. Consolidated Tire Co., 
220 U. S. 428. 

Kryptok Co. v. Stead Lens Co., 207 Fed. 85, af¬ 
firmed 214 Fed. 368. 

In re Willard, 236 0. G. 594, C. C. A. D. C. 

Ex parte Robinson, 1905 C. D. 123. 

In re Thomson, 1906 C. D. 566. 

Warren Featherbone Co. v. American Feather- 
bone Co., 133 Fed. 304. 
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Changes That Might Appear Small Often Times 
Invention Of The Highest Order. 

The differences in structure possessed by the 
chine over those disclosed in the prior art patents 
considerable magnitude. Even, however, were these 
small, the uncontradicted evidence clearly shows 
possess great importance, and which in fact, 
revolutionized an industry of great magnitude, 
sions are replete with examples of inventions 
patentable where the changes over the prior art 
ceedingly small. It will not be attempted to cite all of 
the decisions along this line, but the following are cited 
as illustrative of this line of decisions. 

In the case of In re Fageol, 48 F. (2d) 944, the Court 
of Customs and Patent Appeals held to be patentable the 
positioning of a pivot nearer to a certain location th^n the 
pivots in the prior art patents. The Court said (p. 946): 

“With respect to the Mustad and Sarasin refer¬ 
ences, it is conceded that the position of the piyot is 
substantially higher than shown in appellant’^ dis¬ 
closure, but the Board was of the opinion that ‘ it is 
entirely obvious that the nearer the supports a[re lo¬ 
cated to the lines between the axles from the frames, 
the more this objectionable motion will be elim¬ 
inated. ’ ! 

“This is the crucial question upon this branch of 
the case. We cannot agree with the Board that this was 
entirely obvious, and that any skilled mechanic, ob¬ 
serving this objectionable motion, would remedy it by 
placing the pivot where appellant has placed it 1 At 
least, there is such substantial doubt concerning it} that 
it should be resolved in appellant’s favor. 

“This conclusion is supposed by the fact that three 
of the references involve a somewhat similar con¬ 
struction to that of appellant, and in each of said 
patents the pivot is placed at a point substantially 
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above the plane of the center of the wheels. If the 
desirability of placing the pivot at the point that ap¬ 
pellant has placed it was obvious, it would seem that 
some of the inventors in the prior art would have so 
placed it.” 

Again, In re Symonds, 47 F. (2d) 972, the Court of Cus¬ 
toms and Patent Appeals held it to be patentable to drill 
a few holes on the opposite side of the center line. In 
this connection, the Court said (p. 974): 

“The solicitor’s brief then continues: 

“ ‘The only chancre in the Waldie, et al. device 
necessary to make it completely anticipate claims 3 
and 8 is to drill a few holes on the opposite side of 
the center line. The towing and the net attaching 
connections then became reversible with respect to 
the ends of the door because these connections are 
merely made by bolts through holes in the appro¬ 
priate places.’ 

“This may be true, but the fact remains that ap¬ 
pellant did drill the holes at the proper places and 
therebv made the doors reversible, thus contribut- 
ing a new arrangement which created a valuable de¬ 
vice for use in a very ancient art. 

“It is quite simple, it is true, but many problems 
are simple after they have been solved. 

“In Murphy Wall Bed Co., et al. v. Rip Van Winkle 
Wall Bed Co., (T). 0.) 295 F. 748, 753, the validity 
of a patent to Murphy for a disappearing bed was 
upheld, the court saying: 

“ ‘His lateral shift was the simple improvement 
which revolutionized the art’. (Italics ours). 

“In E. D. Smith & Co. v. Peck, Stow & Wilcox Co., 
262 F. 415, 416, 417, the Circuit Court of Appeals 
of the Second Circuit approved a patent for a screw 
driver on account of ‘a particular structure and a par¬ 
ticular shape’ which ‘provided a firm grasp, while 
facilitating a nice control by pressue of the finger 
and thumb upon the shank of the tool’. In that case 
the court said: 
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“ ‘ Whether the structure involves invention is a 
question of fact, and the determining factor is not 
whether the achievement is difficult or easy, but 
whether it has, in point of fact, given the world some¬ 
thing of real value, that it did not have—aj benefit 
conferred upon mankind. O’Rourke Engineering 
Const. Co. v. McMullen, et al., 160 F. 933, 88 C. C. A. 
115.’ j 

“A quotation from the O’Rourke Case is: 

“ 4 Has the patentee added anything of yalue to 
the sum of human knowledge, has he made the world’s 
work easier, cheaper and safer, would the return to 
the prior art be a retrogression? When the court 
has answered this question, or these questions, in the 
affirmative, the effort should be to give the inventor 
the just reward of the contribution he has ma^e.’ ” 

i 

I 

A Suit Under Section 4915 Is A Trial De Novo, And Plain¬ 
tiffs Are Not Limited To Ex Parte Record In The Patent 
Office. | 

That a suit under Section 4915 is a trial de novo in 
which the plaintiffs are not limited to the ex parte record in 
the Patent Office is clearly shown in Kaplan v. Robertson, 
50 F. (2d) 617 (D. C. Md.), in which the court said ($. 619): 

“The present proceeding is not in the nature of 
an appeal, but rather a trial d.e novo, with all the cus¬ 
tomary power of an equity court to hear the evi¬ 
dence fully and to make its own findings. Butter- 
worth v. U. S r 112 U. S. 50, 5 S. Ct. 25, 28 L. EjcL. 656; 
Model Bottling Machinery Co. v. Anheuser-Busch 
Brewing Association , (C. C. A.), 190 F. 573; Clements 
v. Kirby, (C. C. A.), 274 F. 575; Miehle Printing Press 
& Mfg. Co. v. Miller Saw Trimmer Co., (C. C. A.) 
6 F. (2d) 417/ : ’ 

i 

» . • > 1 •» • • 

After hearing all of the evidence, the court allowed 

claims not before the Patent Office, directing the Com¬ 
missioner of Patents to grant a patent including the same. 
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Regarding the additional claims, the court said (p. 620): 

“We will address ourselves first to the Commis¬ 
sioner’s contention (a) that the two additional claims, 
because submitted for the first time in the bill of 
complaint, should not be considered; and (b) that, 
even if entertained, they are not supported by the 
drawings, and that therefore the application fails to 
meet the requirements of section 4888 of the Revised 
Statutes (35 U. S. C. A. Sec. 33). 

“We are not impressed with the merit of either of 
these arguments. This court, in a proceeding of this 
kind, may consider claims not included in the appli¬ 
cation filed in the Patent Office, provided they are 
germane to the subject-matter. Schiller v. Robertson, 
(D. 0.), 28 F. (2d) 301, and cases therein cited. 

And at (p. 622): 

“In conformity with this opinion, a decree will be 
entered in favor of the plaintiff for all of the claims 
embraced in the bill of complaint, directing the Com¬ 
missioner of Patents to grant a patent thereon.” 


In Schiller, et al. v. Robertson, 28 F. (2d) 301, (D. C. 

Md.), the court said (p. 306): 

“The foregoing opinion having been placed in the 
hands of counsel, the case was set down for rehear¬ 
ing upon the application of the complainants, who de¬ 
sired to submit to the court claims additional to those 
contained in the patent application, as heretofore sub¬ 
mitted to the court. Counsel for the complainants 
and counsel for the Commissioner of Patents were 
agreed that, under the following authorities, it is with¬ 
in the power of the court to pass a decree directing 
the Commissioner of Patents to issue a patent on 
claims presented to the court, although not included 
in the application as filed in the Patent Office, pro¬ 
vided the new claims are germane to the subject-mat¬ 
ter: Butt.erworth v. Hoe, 112 U. S. 50, 5 S. Ct. 25, 
28 L. Ed. 656; Ingersoll v. Holt, (C. C.) 104 Fed. 682; 
Merrill v. Ewing, 1917 C. D. 79-, General Electric Com - 
pang v. Stevriberger, (D. C.) 208 F. 699.” 



37 


Attention is further called to Barry v. Robertson, 40 
F. (2) 915, in which the court on page 917 said: 

“The present proceeding is not in the nature of 
an appeal, hut rather a trial de novo, with all the cus¬ 
tomary power of an equity court to hear the Evidence 
fully and to make its own findings, and therefore we 
are not restricted to a consideration or review of what 
the Patent Office and the Court of Appeal^ found. 
Butterworth v. U. 8., 112 U. S. 50, 5 S. Ct. 2p, 28 L. 
Ed. 656; Copper v. Robinson , Commissioner, 38 F. (2d) 
852, and cases therein cited.’’ 

i 

Again on page 918 in the Barry v. Robertson case the 
court made the following statement: 

“It is well settled that the test for a mechanical 
patent is novelty plus utility, and that substituting 
one known material in place of another is not inven¬ 
tion if the result be merely greater economy or dura¬ 
bility of the product. Hotchkiss v. Greenwood, 11 
How. 248, 13 L. Ed. 683; Hicks v. Kelsey, 1& Wall. 
670, 21 L. Ed. 852; Brown v. District of Columbia . 
130 U. S. 87, 9 S. Ct. 437, 32 L. Ed. 863; Jennison -• 
Wright v. Hempy, (C. C. A.) 266 F. 372. Butf where 
such substitution actually involves a new mode of con¬ 
struction, or of operation, or evidences its superiority 
in more efficient action, it may amount to invention. 
Smith v. Goodyear Dental Vulcanite Co., 93 U. S. 
486, 23 L. Ed. 952; Potts v. Creaqer, 155 U. S. 597, 
15 S. Ct. 194, 39 L. Ed. 275; Frost Co. v. Cohn, (C. C. 
A.) 119 F. 505; Rainear v. Western Tube Co., (C. C. 
A.) 159 F. 431; Westmoreland Specialty Co. |v. Ho¬ 
gan, (C. C. A.) 167 F. 327; Globe Knitting Wbrks v. 
Segal, (C. C. A.) 248 F. 495; Low v. McMastqr, (C. 
C. A.) 266 F. 518; Yablick v. Protecto Safety Appli- 
ance Corp., (C. C. A.) 21 F. (2d) 885; Lakewood En¬ 
gineering Co. v. Walker, (C. C. A.) 23 F. (2d) 623.” 

This test when applied to the Lucke invention blearly 
shows the same to be patentable, as it evidences not only 
a new mode of construction and operation but also su¬ 
periority in more efficient action. 
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In Perkins v. Lawrence Sperry Aircraft Co., 57 F. (2d) 
719, (D. C. E. D. N. Y.), the court, in referring to Sec¬ 
tion 4915 said (p. 720): 

“A suit brought under the act in question is an 
original independent action triable de novo on all 
competent evidence, new and old. Harper v. Zimmer¬ 
man, (D. C.) 41 F. (2d) 261; Greene v. Beidler, (D. 
C.) 47 F. (2d) 927.” 

In Greene, et al. v. Beidler, et al., 47 F. (2d) 927, (D. C. 
W. D. N. Y.) the court held (p. 931): 

“ Finally it may be stated, as to arguments ad¬ 
vanced by the defendants, that the present cause is 
a trial de n-ovo. Hermandez v. Prizma, Inc., (D. C.), 
39 F. (2d) 196, and Harper v. Zimmerman, (D. C.), 
41 F. (2d) 261.” 


Plaintiff s-Appellants ’ Motion To Amend The Bill To Con¬ 
form To The Proofs Should Have Been Granted. 

The uncontradicted testimony having shown that the 
plaintiffs were entitled to each and all of the claims, in¬ 
cluding the six offered by amendment, plaintiffs immedi¬ 
ately following the trial, and in accordance with the equity 
practice, made a motion to amend the bill to conform to 
the proofs by again presenting the last six claims, which 
motion, however, was improperly denied by Judge Letts 
on December 28, 1931 (R. 30). 

That such motion to amend was in accordance with the 
equity practice is shown in Wiggins Ferry Co. v. 0. & M. 
Railway, 142 U. S. 396, where the court said (p. 415): 

‘‘Rules of pleading are made for the attainment of 
substantial justice, and are to be construed so as to 
harmonize with it if possible. A mistaken view of 
one’s rights or remedies should not be permitted 
wholly to defeat a claim founded upon principles of 
equity and justice, and if the pleadings can be so 



39 


amended as to admit proof of such claim, and such 
amendment does not introduce a new cause of action, 
though it may set up a new measure of damages, or 
work a real hardship to the party defendant, it is 
within the discretion even of the appellate court to 
permit such amendment to be made. Schooner\ Anne 
v. United States, 7 Cranch, 570. ’ ’ j 

l 

Conforming to equity practice plaintiffs-appellants ’ mo¬ 
tion to amend the bill to conform to the proofs by again 
presenting the last six claims should have been granted. 
In this connection also see Confectioners' Machinery & 
Manufacturing Co. v. Racine Engine & Machinery Co., 
163 Fed. 914, and Equity Rule 19. j 

The Cases Cited Below By Defendant. | 

An examination of the authorities cited by the defend¬ 
ant in the court below, shows that they properly express 
the principles of law applicable to the particular circum¬ 
stances in each of the respective cases. The error into 
which counsel for defendant has fallen is a misapplication 
of the doctrine announced by these authorities to the cir~ 
cumstances of the case at bar. 

In the case of Hailes v. Van Wormer, 20 Wall. 353, the 
invention involved was a patent for a stove of the old well- 
known “base-burner’’ or “self-feeding^ type. The court 
referred to it as consisting “in what is described as a 
new combination of old and known devices producing a 
new manufacture,” namely, a stove uniting in itself all 
the advantages of a reservoir stove, and those of a re- 
vertible draft stove. 

As pointed out by the court, all of the devices of the 
alleged combination were “confessedly ’ 9 old. This (is a 
clear distinction from the case at bar, wherein it is idefi- 

i 
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nitely asserted and proved that the helically arranged 
heaters of Lncke are novel per se . That is, nothing 
of this character has previously been produced and cer¬ 
tainly no evidence has been introduced to rebut the proofs 
on this point. 

Therefore, Lucke’s combination, which includes this new 
element, is a new and patentable one because of the re¬ 
sults produced, such as the higher efficiency, reduced cost 
of operation, greater durability, and minimum wear upon 
the carpet, all definitely pointed out by Hoover in his 
testimony, and not contradicted in the slightest degree. 

Lucke’s combination, however, under the doctrine of 
Hailes v. Van Wormer, supra , would be patentable even if 
all of the elements were old, because of the new results re¬ 
ferred to. This is clearly pointed out by the court as fol¬ 
lows (p. 368): 

! 

“It must be conceded that a new combination if it 
produces new and useful results, is patentable, though 
all the constituents of the combination were well 
known and in common use before the combination was 
made. But the results must be a product of the com¬ 
bination, and not a mere aggregate of several results 
each the complete product of one of the combined ele¬ 
ments. Combined results are not necessarily a novel 
result, nor are they an old result obtained in a new 
and improved manner. Merely bringing old devices 
into juxtaposition, and there allowing each to work 
out its own effect without the production of something 
novel, is not invention. No one by bringing together 
several old devices without producing a new and use¬ 
ful result the joint product of the elements of the com¬ 
bination and something more than aggregate of old 
results, can acquire a right to prevent others from 
using the same devices, either singly or in other com¬ 
binations, or even if a new and useful result is ob¬ 
tained, can prevent others from using some of the 
devices, omitting others, in combination.” 
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It appears, therefore, that the state of facts in Hailes 
v. Van Wormer sustains plaintiffs’ contention that Lucke’s 
invention justifies the issue of a patent. 

The next case cited by the defendant is Richards v. 
Chase, 158 U. S. 299. In this case, as in Hailes |. Van 
Wormer, supra, the court pointed out that it was not 
claimed ‘ 4 that there is any novelty in any one of the ele¬ 
ments of the above combination.” 

The case at bar is distinguished therefore by thb fact 
that there is a new element, namely, the rigid helically ar¬ 
ranged beater structure, associated with the nozzle which 
is capable of lifting the carpet a substantial distance from 
the floor, the beater being so arranged that it extends 
through the nozzle opening but not far enough to $trike 
the floor. 

1 

That such a combination as that disclosed in the Lucke 
application and the bill of complaint is patentable, is 
clearly intimated by the court, as follows (p. 302): j 

“Unless the combination accomplishes some new 
result, the mere multiplicity of elements does not make 
it patentable . 9 9 


Like Hailes v. Van Wormer, supra, the court in thq case 
of Richards v. Chase, qualifies the statement that a tmere 
multiplicity of elements does not make it patentable by 
pointing out that this rule only applies where the combina¬ 
tion does not accomplish a new result. On the state of 
facts existing in the case at bar, where it is positively 
established that there is a new element in the combina¬ 
tion as well as several new and useful results, the case of 
Richards v. Chase is ample authority for the issue of a 
patent to Lucke. 

Speciality Manufacturing Co. v. Fenton, 174 U. S. 492, 
is another case of a character similar to the two previously 
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considered cases, cited by the defendant. Here again the 
defendant is unfortunate in his citation, because this case 
is on all fours the same as the two authorities previously 
considered. 

The device before the court was a roller shelf for books, 
and so far as this decision has any bearing on the case at 
bar, it is summed up as follows (p. 498): 

‘ 4 Putting the Hoffman patent in its most favorable 
light, it is very little, if anything, more than an ag¬ 
gregation of prior well known devices, each constitu¬ 
ent of which aggregation performs its own appropriate 
function in the old way. Where a combination of old 
devices produces a new result , such combination is 
doubtless patentable, but where the combination is 
not only of old elements, but of old results, and no 
new function is evolved from such combination, it falls 
within the rulings of this court in Hailes v. Va/n 
Wormer , etc.” 

In the case at bar, plaintiffs have not only proved that 
Lucke’s combination includes a novel element, but also 
that it produces new and unexpected results, fully set forth 
in the uncontradicted testimony of Hoover. Therefore, 
this authority like the others relied upon by the defend¬ 
ant, warrants this court in granting a decree directing the 
Commissioner of Patents to issue a patent for the Lucke 
invention. 

Thatcher Heating Company v. BurtiSj 121 U. S. 286. 
This, like the Hailes v. Van Wormer case, is another base- 
burner and as in the last mentioned case, it was admitted 
that every element of the combination was old. 

The Court on this point expressed the following views 
(p. 294): 

“It is admitted that what Thatcher did, and all that 
he did, was to transfer this well known fuel magazine 
from its use in an outstanding base-burning stove to 
a fire-place heater, equally well known and in common 
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use as to its arrangement, construction, position, and 
mode of operation. When this fuel magazine was 
thus transferred from one kind of stove to another, 
in its new situation it performed precisely the same 
function with respect to the fuel and the fire as it 
had always been accustomed to perform in its old place 
and the fire-place heater into which it was thus tiewly 
placed, so far as the generation and transmission of 
heat and heated air are concerned, operated precisely 
as it had habitually done before.” 


No such admission appears in the case at bar, ahd in 
fact the testimony is absolutely to the contrary. Not only 
does the plaintiff deny that all of the elements of the Lueke 
combination are old, but they also most emphaticall^ as¬ 
sert that many new and useful results are secured, all of 
winch have been fully pointed out in the testimony and sev¬ 
eral times referred to in this brief. i 

In the case of GrinneU Washing Machme Company v. 
Johnson, 247 U. S. 426, practically the same rule is <fited, 
namely, that if the new combination produces a new and 
useful result, it is patentable. Therefore, it appears that 
so far as the Supreme Court cases cited by the defend¬ 
ant are concerned, he has not cited a single case in w^hich 
the circumstances are precisely the same or even similar 


to those of the case at bar. j 

The case of Elite Manufacturing Company v. Ashland, 
235 Fed. 893, involved a lifting jack. The court, however, 
very clearly enunciated the same doctrine as in the other 
cases, as follows (p. 895): 

“We are not unmindful that to combine old parts 
in such manner as to produce a new result by their 
harmonious cooperation may be patentable.” 

In the case at bar, it has been clearly established that 
the parts utilized in the Lucke combination do produce 
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new results by their harmonious cooperation, and there¬ 
fore, under the doctrine as stated by the court, this com¬ 
bination is clearly patentable. 

In the case of Lundie Engineering Company v. Railroad 
Supply Company, 8 F. (2d) 995, the circumstances were 
different from those of the case at bar. The court in that 
case announced the well understood rule that where the 
elements are old and well known in the art, the mere bring¬ 
ing of them together does not create a patentable inven¬ 
tion. In the case at bar, however, it has been established 
that there is not only a new element in the combination, 
but that the results attained are different from anything 
that has ever gone before. 

The case of In re Bayer, 35 F. (2d) 66, involves an ap¬ 
peal from the action of the Commissioner of Patents re¬ 
fusing a patent to the United States Court of Customs 
and Patent Appeals. It just happens that one of coun¬ 
sel for plaintiffs in the case at bar was counsel for the ap¬ 
pellant in the cited case. The invention involved was a 
bed for use in hospitals and practically every element in 
the combination was not only shown to be old, but also 
to operate in substantially the same manner in the al¬ 
legedly new combination. The court in that case cor¬ 
rectly announced the doctrine which has been many times 
repeated, that a mere aggregation of elements does not 
constitute invention under the statute. This is but a mere 
repetition of the doctrine announced in all of the cases 
cited by defendant, but omitting the qualification that 
where any of the elements of the combination are new 
or that different and better results are obtained, such com¬ 
bination is patentable. 

It, therefore, appears that the authorities cited by the 
defendant, while correctly stating the principles an- 
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nounced, do not apply to the circumstances of the case 
at bar, because in each instance cited by the defendant, 
the elements of the combination were either admittedly 
old, or were definitely held by the court to be old, and 
not only that the elements were old, but that ip their 
new relation they did not produce any new results. 

The decisions cited herein on behalf of Plaintiffs-L^ppel- 
lants show that the Lucke invention is clearly pateptable. 

i 

| 

Respectfully submitted, 

Wallace R. Lane, 

I 

Harry S. Demaree, 

Frederick F. Mason, 

William S. Hodges, 

Counsel for Plaintiffs-Appellants. 
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AN EQUITABLE PROCEEDING UNDER SECTION 
4915, R. S. (TITLE 35, CHAPTER 2, SECTION 
63) IS INTENDED TO SECURE TO AN AP¬ 
PLICANT FOR A PATENT FULL PROTECTION 
FOR THE INVENTION HE HAS MADE, AS 
APPEARS FROM THE FACTS IN THE CASE. 

The purpose of Section 4915 of the Revised Statues 
is to enable an applicant who has been refused a patent 
by the Commissioner of Patents (and has exhausted 
all rights of appeal from his decision), to remedy this 
refusal by bill in equity. It provides that the court 
having cognizance of the bill and other due proceedings, 


•This brief is filed with the permission of the Court. 
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which include any evidence that may be properly 
offered in support of the invention in an equity suit 

“may adjudge that such applicant is entitled, 
according to law, to receive a patent for his 
invention, as specified in his claim, or for any 
part thereof, as the facts in the case may appear.” 

Hence the proceeding under Section 4915 is in equity, 
through the medium of which the court should aw T ard 
to an inventor that degree of protection to which he is 
clearly entitled, where the Patent Office has refused 
to grant a patent on his invention. 

Appellants insist that under this statute, which 
confers original jurisdiction, this equity court may 
adjudge that Lucke should “receive a patent for his 
invention, or any part thereof,” whether specified in 
the claims presented to the Patent Office or not. Appel¬ 
lants having stated in their bill of complaint, paragraph 
4, the character of the invention and the extent thereof, 
which the Commissioner admits is an accurate descrip¬ 
tion of the invention and its functions, Justice Bailey 
of the Supreme Court, whose only connection wfith this 
case vras the denial of plaintiff's motion to amend its 
bill to add six claims more clearly defining this in¬ 
vention, erred in refusing to permit the amendment 
to the bill. 

This error of Justice Bailey is apparently due to the 
fact that instead of going to the original Statute 4915, 
as a basis for his conclusion, he used an inaccurate 
copy thereof w’hich appears in the leaflet published by 
the Department of Commerce. He says in his memo¬ 
randum (Record 14), filed June 4, 1931, that 

“section 4915 of the R. S. provides that a court 
of equity may adjudge that an applicant is 
entitled to receive ‘a patent for his invention as 
specified in his claims, or for any part thereof 
as the facts in the case may appear.' I do not 
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think that under this provision the applicant 
has the right to make any claims in addition to 
those made in the Patent Office, but that if the 
court should hold that he is not entitled to all 
that he claims it may adjudge that he is en¬ 
titled to some part of them. 

“The motion for leave to amend will be over¬ 
ruled/ 7 | 

In the above memorandum Justice Bailey misquptes 
from Section 4915 of the Revised Statutes, which piis- 
quotation as he wrote it, reads: 

“a patent for his invention as specified in his 
claims, or for any part thereof as the facts in 
the case may appear.” 

In doing so, Justice Bailey omitted two comjmas 
which appear in the original statutes, one after (‘in¬ 
vention 77 and the other after “thereof. 77 This will be 
seen from an examination of the original statutes, the 
corresponding clause of which reads: 

“and the court having cognizance thereof, | on 
notice to adverse parties and other due pro¬ 
ceedings had, may adjudge that such applicant 
is entitled, according to law, to receive a parent 
for his invention, as specified in his claim, or 
for any part thereof, as the facts in the ctase 
may appear. 77 

When Section 4915 is read with the commas appearing 
in the original statutes, as distinguished from the lack 
of them, in the clause misquoted by Justice Baijey, 
the section has quite a different meaning. It means 
plainly that when the equity court has had due pro¬ 
ceedings it 

“may adjudge that such applicant is entitled 
according to law, to receive a patent for his 
invention, 77 

“or for any part thereof, 77 n 
• whether'specified in his claims or not 7 
“as the facts in the case may appear. 77 
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All of the courts with whose opinions we are familiar, 
who have had the question of the propriety of an equity 
court under Section 4915 considering any claims which 
properly protect the invention, as distinguished from 
that specifically recited in the claims, have quoted the 
statute correctly and have properly placed the commas 
in their interpretation of it. 

These courts in an equity proceeding under Section 
4915, have uniformly held that the applicant, having 
shown that he has made an invention is entitled to 
receive a patent therefor with claims commensurate 
with the scope of that invention. 

In the early case of Butterworth vs. Hoe, 112 U. S. 
page 50, 61 the court said:. 

“As already stated, the case of interferences 
is expressly excepted by sec. 4911 from the ap¬ 
peals allowed to the Supreme Court of the 
District. Further provision, covering such and 
also all other cases in which an application 
for a patent has been refused, either by the 
Commissioner of Patents or by the Supreme 
Court of the District, is found in Rev. Stat. 
sec. 4915. It is thereby provided that the 
applicant may have remedy by bill in equity. 
This means a proceeding in a court of the United 
States having original equity jurisdiction under 
the patent laws, according to the oridinary course 
of equity practice and procedure. It is not a 
technical appeal from the Patent Office, like that 
authorized in sec. 4-911, confined to the case as 
made in the record of that office, but is prepared 
and heard upon all competent evidence adduced 
and upon the whole merits. Such has been the 
uniform and correct practice in the Circuit Courts. 
Whipple vs. Miner, 15 Fed. Rep. 117; ez parte 
squire, 3 Ban. and A. 133; Butler vs. Shaw, 
21 Fed. Rep. 321. It is provided that the 
court having cognizance thereof, on notice to 
adverse parties and other due proceedings had, 
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may adjudge that such applicant is entitled, 
according to law, to receive a patent for his in¬ 
vention , as specified in his claim, or for any 
part thereof, as the facts in the case may appear, 
and such adjudication if.it be in favor of the 
right of the applicant, shall authorize the Com¬ 
missioner to issue such patent on the applicant 
filing, in the Patent Office, a copy of such adjudi¬ 
cation, and otherwise complying with the recjuire- 
ments of law.” (Italics ours.) I 

It will be seen from an examination of the ori 
reports in this case, that the Supreme Court has cor¬ 
rectly copied the statute, commas included, and has 
given it the interpretation for which appellant is con¬ 
tending. That is to say that in an equity proceeding 
under Section 4915, it is the duty of the court to give 
the applicant claims commensurate with his invention, 
whether they were presented to the Patent Office or 
not, once the applicant has been refused a patent by 
the Patent Office, and has exhausted all rights of appeal 
therefrom. 

In the recent decision of Kaplan vs. Robertsoii, 50 
Fed. (2d) 617 D. C. Md. the District Court followed the 
decision of the Supreme Court in Butterworth vs. Hoe, 
112 U. S. 50 and said of the equity proceeding Inhere 
before it under 4915, that 

“The present proceeding is not in the natute of 
an appeal, but rather a trial de novo , with all the 
customary power of an equity court to hear the 
evidence fully and to make its own findings. 
Butterworth vs. U. S., 112 U. S. 50, 5 S. Ct. 25, 
28 L. Ed. 656; Model Bottling Machinery Co. 
vs. Anheuser-Bush Brewing Association, (Ci C. 
A.), 190 F. 573; Clements vs. Kirby, (C. C. A.), 
274 F. 575; Miehle Printing Press <fc Mfg. Co. 
vs. Miller Saw Trimmer Co., (C. C. A.), (j F. 
(2d) 417.” 
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In this Kaplan vs. Robertson case the court, after 
hearing all of the evidence allowed claims not before the 
Patent Office, and directed the Commissioner to grant 
a patent including the same. In referring to these 
additional claims the court said (page 620): 

“We will address ourselves first to the Commis¬ 
sioner's contention (a) that the tw*o additional 
claims because submitted for the first time in 
the bill of complaint, should not be considered; 
and (b) that, even if entertained, they are not 
supported by the drawings, and that therefore 
the application fails to meet the requirements 
of section 4888 of the Revised Statutes (35 
U. S. C. A. Sec. 33). 

“We are not impressed with the merit of either 
of these arguments. This court, in a proceeding 
of this kind, may consider claims not included 
in the application filed in the Patent Office, 
provided they are germane to the subject- 
matter. Schiller vs. Robertson, (D. C.), 28 F. 
(2d) 301, and cases therein cited. 

And at (p. 622): 

“In conformity wdth this opinion, a decree 
will be entered in favor of the plaintiff for all of 
the claims embraced in the bill of complaint, 
directing the Commissioner of Patents to grant 
a patent thereon.” 

Likewise in Schiller vs. Robertson, 28 Fed. (2d) 301 
D. C. Md. (the court again in following Butterworth 
vs. Hoe, 112 U. S. 50), said (page 306): 

“The foregoing opinion having been placed in 
the hands of counsel, the case was set down for 
rehearing upon the application of the complain¬ 
ants, who desired to submit to the court claims 
additional to those contained in the patent 
application, as heretofore submitted to the court. 
Counsel for the complainants and counsel for 
the Commissioner of Patents were agreed that, 
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under the following authorities, it is within the 
power of the court to pass a decree directing 
the Commissioner of Patents to issue a patent on 
claims presented to the court, although not in¬ 
cluded in the application as filed in the Patent 
Office, provided the new claims are germane to 
the subject-matter: Butterworth vs . Hoe, 112 
U. S. 50, 5 S. Ct. 25, 28 L. Ed. 656; Ingersotl vs. 
Holt, (C. C.) 104 Fed. 682; Merrill vs. E\fing, 
1917 C. D. 79; General Electric Company vs. 
Steinberger, (D. C.) 208 F. 699.” 

From this portion of the court’s opinion it will be 
seen that the counsel for the Commissioner of Patents, 
who on the argument of the instant case stated that he 
was counsel for the Commissioner in Schiller vs. Robert¬ 
son, agreed that under the decision of the Supreme 
Court in Butterworth vs. Hoe, 112 U. S. 50, and the 
decisions of the Circuit and District Courts cited in 
the Schiller case, j 

11 it is within the power of the court to pass a decree 
directing the Commissioner of Patents to i^sue 
a patent on claims presented to the court , althoiigh 
not included in the application as filed in the 
Patent Office, provided that the new claims are 
germane to the subject matter .” 

i 

I 

In the present case counsel for the Commissioner has 
admitted that all of the claims presented by the amend¬ 
ment, which Justice Bailey refused to permit appellant 
to make are “germane to the subject matter.” 

In the Schiller et al., vs. Robertson case, just above 
referred to, the claims which were allowed by the coiirt 
were submitted for the first time by a supplemental 
petition f following the final hearing of the cause, in¬ 
stead of before the trial was completed, as in the instant 
case where Justice Bailey refused the amendment. 
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This is shown by the following quotation from Schiller 
vs. Robertson, 28 Fed. (2d) 301, 306, as follows: 

“(7, 8). The complainants by supplemental 
petition submitted the following additional claims 
in connection with the first application for 
patent, which for purposes of convenience, will 
be called (a) and (b): 

“ ‘(a) The herein described method of 
sterilizing air, consisting in compressing air 
to approximately three atmospheres and then 
expanding it by several steps successively in 
minute streams to a pressure of approxi¬ 
mately two and one-half atmospheres. 

“(b) The herein described method of 
sterilizing air consisting in compressing air 
to approximately three atmospheres and then 
expanding it step by step successively through 
a series of needle valves to a pressure of 
approximately two and one-half atmospheres.’ 
“These claims, in the judgment of the court, 
should be granted. They are not so broad as 
the claims originally submitted, but fairly de¬ 
scribe the process disclosed in the application, 
which, as indicated in the aforegoing opinion of 
the court, constitutes a patentable invention. 

“A decree of the court will therefore be passed, 
authorizing and directing the Commissioner of 
Patents to issue a patent upon the first appli¬ 
cation, based upon claims (a) and (b) herein¬ 
before set out, but dismissing the bill of com¬ 
plaint in so far as it relates to the second appli¬ 
cation for patent.” 

The Schiller vs. Robertson case clearly shows that 
the court recognized that in the exercise of its functions 
as an equity court in a case under Section 4915 de¬ 
termined, it could allow claims not previously before the 
Patent Office, and indicated what it considered adequate 
protection in the premises. It accordingly directed 
issue of a patent with claims commensurate with that 
degree of protection to which the applicant was entitled 
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in view of “all competent evidence adduced and dpon 
the whole merits.” 

In the case at bar, after appellants had taken evidence, 
which conclusively established that Lucke had niade 
an invention, clearly defined by the additional claims 
which had been originally submitted to Justice Bailey 
before he refused to permit an amendment to the bill, 
they filed an amendment to their bill to conforn^ to 
this proof. They stated clearly the reasons for the 
amendment (R. 17 to 22). These were sworn to by 
the owner of the Lucke application. 

The trial court, Justice Letts, took this motion uiider 
advisement, but in entering his final decree ordered, 
adjudged and decreed that the motion to amend the 
bill to conform to proof be denied (R. 30). 

Another case which holds that the court is not limited 
to a consideration of the claims which were presented 
to the Patent Office, in an action 4915, but may ditect 
the Commissioner to issue a patent for any claims w’ljich 
properly protect the invention is 

Barry vs. Robertson, 40 Fed. (2d), 915, where the 
court said: j 

“The present proceeding is not in the natkire 
of an appeal, but rather a trial de novo , with all 
the customary power of an equity court to hdar 
the evidence fully and to make its own findings, 
and therefore we are not restricted to a consider¬ 
ation or review of what the Patent Office Und 
the Court of Appeals found. Butterworth \vs. 
United States, 112 U. S. 50, 5 S. Ct. 25, [28 
L. Ed. 656; Cooper vs. Robinson, Commissioner, 
38 F. (2d) 852, and cases cited therein.” 

Again on page 918 in the Barry vs. Robertson case 
the court made the following statement: 

“It is well settled that the test for a mechanical 
patent is novelty plus utility, and that sub- 
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stituting one known material in place of another 
is not invention if the result be merely greater 
economy or durability of the product. Hotch¬ 
kiss vs. Greenwood, 11 How. 248, 13 L. Ed. 683; 
Hicks vs. Kelsey, 18 Wall. 670, 21 L. Ed. 852; 
Brown vs. District of Columbia, 130 U. S. 87, 
9 S. Ct. 437, 32 L. Ed. 863; Jennison-Wright vs. 
Hempy, (C. C. A.) 266 F. 372. But where 
such substitution actually involves a new mode 
of construction, or of operation, or evidences its 
superiority in more efficient action , it may amount 
to invention. Smith vs. Goodyear Dental Vul¬ 
canite Co., 93 U. S. 486, 23 L. Ed. 952; Potts vs. 
Creager, 155 U. S. 597, 15 S. Ct. 194, 39 L. Ed. 
275; Frost Co. vs. Cohn, (C. C. A.) 119 F. 505; 
F„ainear vs. Western Tube Co., (C. C. A.) 159 
F. 431; Westmoreland Specialty Co. vs. Hogan, 
(C. C. A.) 167 F. 327; Globe Knitting Works vs. 
Segal, (C. C. A.) 248 F. 495; Low vs. McMaster, 
(C. C. A.) 266 F. 518; Yablick vs. Protecto 
Safety Appliance Corp., (C. C. A.) 21 F. (2d) 
885; Lakewood Engineering Co. vs. Walker, 
(C. C. A.) 23 F. (2d) 623.” (Italics ours.) 

To the same effect see: 

Perkins vs. Lawrence Sperry Aircraft Co., 57 Fed. 
(2d) 719 (D. C. E. D. N. Y.), where the court in referring 
to Section 4915 (page 720) said: 

“A suit brought under the act in question is an 
original independent action triable de novo on all 
competent evidence, new and old. Harper vs. 
Zimmerman, (D. C.) 41 F. (2d) 261; Greene vs. 
Beidler, (D. C.) 47 F. 2d, 927.” 

Greene et al., vs. Beidler et al., 47 Fed. (2d) 927, 
(D. C. W. D. N. Y.) where the court held: 

“Finally it may be stated, as to arguments ad¬ 
vanced by the defendants, that the present cause 
is a trial de novo. Hermandez vs. Prizma, Inc., 
(D. C.), 39 F. (2d) 196, and Harper vs. Zimmer¬ 
man, (D. C.), 41 F. (2d) 261.” 
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Ingersoll vs. Holt, 104 Fed., 682 (C. C. N. D. Cafif.), 
where the court said: j 

“The bill is also demurred to as insufficient in 
not specifically setting forth the reasons why ithe 
patent should be amended, and a reissue granted. 
Under the statute, (section 4915, Rev. St.) 
this court has original jurisdiction in contro¬ 
versies of this nature, and does not proceed as 
an appellate tribunal. Wheaton vs. Kendall 
(C. C.) 85 Fed. 666, 671. The original patent 
having been surrendered for reissue, interference 
declared, an adverse decision rendered, and a 
reissue refused, the patent is entirely avoided 
(Peck vs. Coffins, 103 U. S. 660, 26 L. Ed. 5l2), 
and the plaintiff now stands in the positiod of 
one applying for an original patent, subject 
• to the ordinary rules of equity practice and 
procedure. The case is not confined to the record 
made in the Patent Office, hut is prepared and 
heard upon all competent evidence adduced, and 
upon the whole merits. Jurisdiction is conferred 
by the statute to adjudge whether or not the applicant 
is entitled, according to law, to receive a paient 
for his alleged invention. Butterworth vs. H!oe, 
112 U. S. 50, 61, 5 Sup. Ct. 25, 28 L. Ed. 656. 
As this inquiry will not he confined to the claims 
of the patent sought to he amended upon appli¬ 
cation for reissue, or to the claims in controversy 
in the interference proceedings, hut will extend^ to 
the invention as an entirety sought by the plaintiff 
to be secured by letters patent, the hill should 
fully disclose the facts upon which the invention 
is claimed, and the particulars of the application 
for patent. A bill in equity upon an alleged 
infringement 'must contain such a description 
of the patented invention as will apprise the 
court of the particulars in which it consists, or 
it must make profert of the letters patent upon 
which it is based/ Walk. Pat. (2d Ed.) ^ec. 
579. The same requirements apply to a bill for 
the obtaining of a patent refused by the com¬ 
missioner. The demurrer upon this point ^ill 
be sustained.” (Italics ours.) 
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In the last case mentioned, the court refers to Butter- 
worth vs. Hoe, 112 U. S. 50, and also quotes accurately 
the statute, and properly places the commas, the failure 
to do which apparently confused Justice Bailey. 

This array of authorities establishes judicial precedent 
which properly interprets the statute as it reads, and 
is in line with the concession made by appellee’s counsel 
here and in the Schiller case. They fully support the 
appellants’ contention. 

So far as we have been able to discover, there is no 
decision of any court w^hich supports appellee’s position, 
i. e.:—That a court of equity, in the trial of a case under 
Section 4915 can only consider the claim or claims which 
have been passed upon by the Patent Office. This 
statement, of course, excepts the decisions of Justice 
Bailey and Justice Letts in the case at bar, refusing 
to permit amendments to the bill to plead claims 
commensurate w r ith the invention. 

The case upon which the appellee seems to rely is 
that of Durham vs. Simonds, 1894, C. D. 547. An 
analysis of the facts in that case shows that it gives no 
support for this contention. 

Under Section 4911 R. S., as in force at that time, 
the applicant had a right to file an appeal direct from 
the Commissioner of Patents to the Supreme Court 
of the District of Columbia just as under the present 
statute, the applicant now has the right to appeal from 
a decision of the Board of Examiners in Chief to the 
United States Court of Customs and Patent Appeals. 

Section 4915 in force at that time read as follows: 

“Whenever a patent on application is refused, 
either by the Commissioner of Patents or by 
the Supreme Court of the District of Columbia 
upon appeal from the Commissioner, the appli¬ 
cant may have remedy by bill in equity, the 
court having cognizance thereof, notice to adverse 
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parties and other due proceeding had, may 
adjudge that such applicant is entitled, according 
to law, to receive a patent for his invention, as 
specified in his claim, or for any part thereof, 
as the facts in the case may appear. And such 
adjudication, if it be in favor of the right of the 
applicant, shall authorize the Commissioner to 
issue such a patent on the applicant filing in 
the Patent Office a copy of the adjudication, 
and otherwise complying with the requirements 
of law. In all cases, where there is no opppsing 
party a copy of the bill shall be served oh the 
Commissioner; and all the expenses of the pro¬ 
ceeding shall be paid by the applicant, whether 
the final decision is in favor or not.” 

Apparently appellee’s counsel construes the refusal 
of the court to consider any claims which had ibeen 
previously presented to the Patent Office and afterwards 
cancelled, as supporting the contention that new claims 
may not be added in a proceeding under Section 4915. 
A reading of the decision, however, discloses that this 
is an erroneous understanding. 

The history of the case discloses that the plaintiff 
in this case sought to secure allowance of claims vjhich 
had been previously presented to the Patent Office! and 
later cancelled. On this point the court said: j 

“But the complainant insists that in this | suit 
he may set up and ask an adjudication dpon 
any and all of the claims presented by him from 
time to time to the Commissioner, althpugh 
afterwards withdrawn or rejected.” (Page ^48.) 

The court, however, construed the action before it 
to be in the nature of an appeal (Section 4911) and not 
an action under Section 4915. A jurisdictional question 
arose which the court referred to as follows: 

“It is evident that the jurisdiction of this cburt 
to proceed in an original suit, like the present, 
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can only arise in case of refusal of an appli¬ 
cation by the Commissioner , or by this court on 
appeal from him.” (Page 548.) 

The court then pointed out that while in the Patent 
Office plaintiff had filed a petition requesting leave to 
substitute three claims in lieu of those then in the case, 
on the ground that the new claims overcame the ob¬ 
jections which had been previously urged by the Office. 
This petition was granted, and those three claims were 
the ones which were brought before the court. Referring 
to this, the court said: 

“This action of the complainant would seem 
clearly to be a waiver of the then pending claims 
and of any right to correct the adverse action 
of the Commissioner upon them in any form. 
They are as completely out of the case as if they 
had never been before the Commissioner. To 
attempt to receive them here would be like 
attempting to revise adverse action in a suit 
which the plaintiff had voluntarily dismissed. 
Besides this, when the Commissioner refused 
his application the complainant had his election 
between bringing his suit in this court, in equity, 
and prosecuting his appeal and only bringing 
his suit upon the failure of his appeal. As he 
chose the latter course, I take it that the action 
of this court upon the appeal is to be considered as 
the termination of the Office proceedings and with 
such action and in the previous decision of the 
Commissioner is to be considered as determining 
the jurisdiction in the present suit; as the claims, 
other than the three before referred to, never 
went before this court on the appeal the condition 
of jurisdiction to them fails. 

“My conclusion therefore is that in the present 
case I am confined to the consideration of the 
three claims which were finally presented to the 
Commissioner and then , on appeal , to this court.” 



Thus the court, construing the proceeding to be an 
appeal and not a suit under the authority of Section 
4915, held that the plaintiff was estopped from Urging 
a right to the cancelled claims. 

The situation in the case at bar is quite different 
from that of the Durham case. 

First, because plaintiffs here are prosecuting an 
original suit in equity, and not an appeal as fn the 
Durham case. 

Second, the claims sought by plaintiffs here have 
never been presented and cancelled, or abandoned in 
any other way. 

The day before the hearing counsel for appellee 
served notice that in addition to the Durham case he 
intended to rely upon Fulton Company vs. Powers 
Regulator Company, 263 F. R. 578, 580 as bearing 
upon admissibility of new claims and 

Davis vs. Garrett, 152 F. R. 723. j 
General Electric vs. Steinberger, 208 p. R. 

699, 717. ! 

I 

Fulton Company vs. Powers Regulator Company, 
supra , has no bearing whatever. The part apparently 
relied upon as pertinent to the issue here is as follows: 

“Strictly speaking, infringement of a patent 
is an erroneous phrase; what is infringed is a 
claim, which is the definition of an invention, 
and it is the claim which is the cause of action. 

“One may appropriate many of the idea? and 
concepts suggested by the specification and 
drawing, but it is the claim that measures both 
the patented invention and the infringemet 
thereof. This rule obtains whether the patent 
be properly spoken of as great or small, primary 
or secondary.” 

■ 1 • 

This case, however, deals with the question of in¬ 
fringement and not with the grant of a patent. A 
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better authority, which is a complete refutation of the 
apparent theory of the application of the Fulton Com¬ 
pany case is Gandy vs. Marble, 122 U. S. 432. In the 
last mentioned case the Supreme Court referred to the 
proceeding as a bill in equity “on the refusal to grant an 
application for patent .” 

In the case of Davis vs. Garrett the question before 
the court was what practice should be observed where 
no answer had been filed in a proceeding under Section 
4915. 

The court stated its conclusion, in view of Gandy 
vs. Marble, 122 U. S. 437, to be to present full proofs 
and decide all questions properly before the court on 
the merits. 

After discussing Gandy vs. Marble and its conclusion 
as to the proper procedure the court said: 

“This seems to indicate the correct practice, 
for, as was said in that case, although The pro¬ 
ceeding by bill in equity under Section 4915, 
on the refusal to grant an application for patent, 
intends a suit according to the ordinary course of 
equity practice and procedure, and is not a 
technical appeal from the Patent Office, nor 
confined to the case as made in the record of 
that office, but is prepared and heard upon all 
competent evidence adduced and upon the whole 
merits, yet the proceeding is, in fact, and neces¬ 
sarily, a part of the application for patent.’ ” 
(Italics ours.) 

The matter in single quotation is from the decision 
in Gandy vs. Marble, which clearly shows that an equity 
suit under Section 4915, is a de novo proceeding, and that 
the courts have construed the word “patent” as used 
in the statute, to mean an application for patent as 
distinguished from the question of infringement of 
claims, discussed in the Fulton Company vs. Powers 
Regulator Company, supra. 
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General Electric vs. Steinberger, upon examination 
clearly shows that it is not in point. This case involved 
an interference between an applicant and a patentee 
who had received an inadvertently issued patent. In 
view of the particular circumstances, i. e., the existence 
of the inadvertently issued patent to Steinberger, the 
court refused to pass upon the validity of th^ claims 
or to modify the claims in any manner because of the 
provisions of Section 4918, relating to Interfering 
Patents. In other words, an action as to the validity 
of the claims of the Steinberger patent would have to 
be brought under Section 4918. There is no such 
question involved in the case at bar. 

The new authorities cited by the appellee ^re not 
in point and afford no aid in determining the iqsue at 
bar. 

Whether or not Justice Bailey was right, in Refusing 
to permit the amendment to the bill to include claims 
which adequately define the Lucke invention, and which 
are more limited in some respects than those presented 
to the Patent Office, before the evidence was adduced 
in the trial court or not, it is certain that Justice Letts 
was in error in refusing plaintiff’s permission to amend 
its bill to conform to the proofs (R. 17 to 22). j These 
proofs clearly demonstrate that Lucke was entitled to 
these or equivalent claims, to adequately protect his 
invention. Under the general “Federal Equity feules” 
and under the Rules of the Supreme Court pf the 
District of Columbia, the court should have perinitted 
this amendment to the pleadings. 

Federal Equity Rule 19 provides 

“the court may at any time in, furtherance of 
Justice, upon such terms as may be just, permit, 
any process, proceeding, pleading or record to be 
amended, or material supplemental matter to 
be set forth in an amended or supplemental 

I 

I 
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pleading. The court at every stage of the 
proceeding must disregard any error or defect 
in the proceeding which does not affect the 
substantial rights of the parties/’ 

To the same effect see also the Rule 2 of the Supreme 
Court of the District which reads as follows: 

“The court may at any time, in furtherance 
of justice, upon such terms as may be just, 
permit any process, proceeding, pleading or 
record to be amended, or material supplemental 
matter to be set forth in an amended or supple¬ 
mental pleading. The court, at every state of 
the proceeding, must disregard any error or 
defect in the proceeding which does not affect 
the substantial rights of a party.” 

It will be observed that these tw’o rules for the guidance 
of the equity courts are identical in substance and 
effect. 

That such amendments should have been allowed by 
the trial court, and may be allowed even by this Appellate 
Court is supported by the authorities. 

In Wiggins Ferry Co. vs Ohio & Mississippi Ry. Co., 
142 U. S. 396 at page 14, the court said: 

“Wlien the facts of the case show the plaintiff 
to have an equitable title to relief, this court, 
while it may be unable to afford such relief upon 
the case made by the bill, has in several instances 
asserted its power to remand the case to the court 
below for an amendment of the pleadings aqd such 
further proceedings as may be consonant with 
justice. In Crocket vs. Lee, 7 Wheat, 522, 
plaintiff filed a bill to obtain a conveyance of land 
covered by a certificate of settlement right, the 
legal title to w’hich was in the defendant, and he 
was decreed by the court below, in conformity 
with another bill filed by the defendant, to convey 
to the defendant the land covered by his patent. 
It was contended in the Supreme Court that the 
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defendant ought not to be allowed to recover on 
his cross-bill by reason of his failure to make the 
proper averments with respect to the invalidity of 
the plaintiff's title. The court adopted tpe view 
of the appellant in this particular, but rejnanded 
the case with directions to permit the pajrties to 
amend their pleadings. In Watts vs. Waddle, 
6 Pet. 389, this court affirmed the decre^ of the 
Circuit Court refusing the specific execution of a 
contract, but, after reviewing the evidence in 
detail, it further ordered that to give relief for the 
rents and profits of the land in controversy, the 
decree of the Circuit Court, dismissing the bill, 
should be opened, and the case remanaed for 
further proceedings in conformity with l&w and 
justice. In delivering the opinion of the! court, 
Mr. Justice McLean observed that ‘a new ground 
of relief has been assumed in the argument here 
that was not made in the Circuit Court, which is, 
that although this court, should be of the opinion 
that a specific execution of the contract ought not 
to be decreed, still the complainants are entitled 
to a decree for the rents and profits of th^ land, 
while it was in the possession of the defendants. 

. . . There is no rule of court or principle of 

law, which prevents the complainants from assum¬ 
ing a ground in this court, which was not suggested 
in the court below; but such a course may be 
productive of much inconvenience and of some 
expense. So in Parkhurst vs. Van Cortlahdt, 1 
Johns. Ch. 273, where possession had been taken 
of land and improvements made, under an 
imperfect agreement for purchase, though the 
court would not grant relief upon the ground of 
part performance, yet the bill was maintained for 
the purpose of affording the party reasonable 
compensation for beneficial and lasting improve¬ 
ments. See also Walden vs. Bodley, 14 Pefy 156; 
Neale vs. Neales, 9 Wall. 1; Hardin vs. Boyd, 113 
U. S. 756. I 

“In the case under consideration, while the 
prayer of the petition is for compensation for use 
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and occupation, its present claim for an assess¬ 
ment of damages under the contract is not incon¬ 
sistent with the allegations of the petition, which 
are, that ‘the railway company, defendant, after 
taking possession of said premises, as aforesaid, 
observed and kept, until the summer of 1871, 
some of the covenants of said contract, which 
were to have been kept and performed by its said 
predecessor in the ownership of said line of rail¬ 
road, . . . and thereby induced your peti¬ 

tioner to believe, and it did believe, that said 
railway company had adopted said contract as its 
own, and that it would continue to observe and 
keep the covenants thereof which were to have 
been kept and performed by the said railroad 
company, and that by reason of its having taken 
possession of said premises, and held, used and 
occupied the same as aforesaid, it thereby became 
and was legally bound, as the successor of said 
railroad company in the ownership of said line of 
railroad, to keep and perform the covenants of 
said contract/ etc. It then alleged the failure and 
neglect to employ petitioner to do its ferriage, 
and that it ‘totally ignored and repudiated said 
contract, and denied any and all obligations to 
carry out any of the covenants/ etc., and averred 
a loss of profits thereby in the sum of $150,000. 
We have shown that the inference it drawls from 
all this, namely, that it is entitled to have a just 
and reasonable compensation for the use and 
occupation of said premises, is untenable, but it 
does not necessarily follow that it is wholly 
remediless. Rules of pleading are made for the 
attainment of substantial justice, and are to be 
contrued so as to harmonize with it if possible. 
A mistaken view of one’s rights or remedies should 
not be permitted wholly to defeat a claim founded 
upon principles of equity and justice, and if the 
pleadings can be so amended as to admit proof of 
such claim, and such amendment does not intro¬ 
duce a new cause of action, though it may set up 
a new measure of damages, or work a real hard- 




ship to the party defendant, it is within the dis¬ 
cretion even of the appellate court to permit such 
amendment to be made. Schooner Anhe vs. 
United States, 7 Cranch, 570.’ ’ 


See also Confectioners’ Machinery & Manufacturing 
Co. vs. Racine Engine & Machinery Co., 163 Fed} 914. 

Section 4915 was designed to secure to inventors 
through the equitable jurisdiction of the chancellor and 
appellate courts in equity, the grant of a patent to an 
inventor who should show at the trial of his caupe by 
competent evidence that he was entitled to “receive a 
patent for his invention,” “or any part thereof, as the 
facts in the case may appear.” 

All of the courts dealing with this statute have, 
uniformly held, that it is within the power of the Courts 
to award to such applicant adequate protection for his 
invention, whether specifically set forth during} the 
prosecution of the application in the Patent Office o t not, 
where he has exhausted all of his rights of appeal. 

To limit an equity court under this remedial stktute 
to a consideration only of the specific claims presented 
to the Patent Office is to deprive the court of its obliga¬ 
tions under that statute to direct the Commissioner of 
Patents to issue a patent for the applicant’s inveiition, 
“or any part thereof, as the facts in the case may appear.” 

The importance of the proper interpretation of Sebtion 
4915 R. S., which was intended to enable an equity ^ourt 
to secure to an inventor the protection to which his 
invention is clearly entitled, is of much greater import¬ 
ance than the particular decision on the merits of 
this case. 

We insist that the statute itself, as well as all of the 
decisions of the courts which have had occasioh to 
interpret it, including that of the United States Supjreme 
Court are uniform in the holding that a court of equity 
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has the right and obligation to award to the inventor 
such protection as his invention merits “as from the 
facts in the case may appear/ 7 This result can be 
secured only by a consideration of any claim which is 
within the purview of the original disclosure germane 
thereto, and wffiich affords adequate protection for the 
invention. We have shown in the instant case that the 
facts entitled Lucke not only to the claims rejected by the 
Patent Office, but also those which are included in the 
amendments to the bill of complaint, which appellant 
attempted to have made both before and after the 
production of evidence disclosing this. 


DISTINCTION BETWEEN APPEALS UNDER RE¬ 
VISED STATUTE 4911 AND AN ORIGINAL 
BILL IN EQUITY UNDER REVISED STATUTE 
4915. 


There is a fundamental difference between appeals , on 
the one hand, and an original bill in equity , on the other. 
A party appealing from the decision of a lower court or 
tribunal is limited to a review of assigned errors in the 
decree appealed from. 

In an original proceeding in equity a plaintiff is not 
thus limited. He may allege and prove any state of facts 
which give him rights to relief. 

Thus: 


Appeals 

Are limited to a consid¬ 
eration of specifically as¬ 
signed errors relating to 
the decree from which the 
appeal is taken. 


Original Bill in Equity 

Plaintiff may allege and 
prove any state of facts 
which entitle him to relief, 
and the court may decree 
full equitable protection 
for his rights. 


It is apparently because of the failure to distinguish 
between an appellate proceeding and one under an 
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original bill in equity, that counsel for the Commissioner 
makes the assertion that in a bill in equity the plaintiff 
applicant seeking relief under Section 4915 is limited to a 
consideration of claims which were refused him by the 
Patent Office. I 

The very purpose of the enactment of Sectidn 4915 
was to enable an applicant after he had exhausted his 
attempt to get a patent in the Patent Office, or ori appeal 
therefrom, was to enable him to set forth fully the char¬ 
acter of his invention in a bill of complaint, support this 
by proper evidence, and at the same time give the Com¬ 
missioner an opportunity to make full answer thereto and 
to support this by proper proofs. This was to enable the 
court after hearing all of the facts, either to direct the 
Commissioner to award a patent to the applicant fully 
protecting his invention or to decide that he was not 
entitled to any relief. In other words, a suit in [equity 
under R. S. section 4915 is a proceeding de novo. 

In order that the court may have fully in mijnd the 
distinction which we here make between appeals frpm the 
Patent Office under Section 4911 of the R. S. and an 
original bill in equity under Section 4915 we call attention 
to the following: 

APPEALS 

Prior to March 2, 1927, any person who had filed an 
application for patent covering an invention had this 
application considered by a Primary Examiner in the 
Patent Office. 

FIRST APPEAL 

It was only after the applicant and the Examiner had 
reached a clear issue and the Examiner had finally 
refused to allow some or all of the claims which the 
applicant was insisting upon, that the applicant j had a 
right of appeal to the Board of Examiners-in-Chief in 
the Patent Office. 
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On this appeal the Board of Examiners-in-Chief re¬ 
viewed the action of the Primary Examiner and either 
affirmed him in whole or in part. If it was apparent to 
the Examiners-in-Chief that the applicant was entitled 
to claims of different scope from those on which the 
appeal was taken, it frequently suggested claims to the 
applicant for later consideration by the Examiner. 

If the action of the Board was satisfactory to the 
applicant, the application was referred back to the 
Examiner for further action consonant with the decision 
of the Board of Examiners-in-Chief. 

SECOND APPEAL 

If the action of the Board of Examiners-in-Chief was 
not satisfactory to the applicant, he had the right of 
appeal to the Commissioner of Patents. Upon the 
consideration of such appeal the Commissioner had the 
right to correct any errors made by the Board. The 
Commissioner also sometimes called the attention of the 
applicant to the fact that he was not entitled to the claims 
which he presented, and suggested other claims to which 
he was entitled, with the result that many patents 
including such claims as were suggested in conference 
with the Commissioner were issued. 

THIRD APPEAL 

In the event the decision of the Commissioner was not 
satisfactory to the applicant, and did not give him the 
protection to which he felt himself entitled, Section 4911 
R. S. gave him the right of direct appeal to the Court of 
Appeals of the District of Columbia. 

In perfecting his appeal to this court the applicant was 
required to assign all errors upon which he expected to 
rely for reversal of the decision of the Commissioner. 
The consideration of appeal by this Court was limited to a 
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consideration of the errors thus assigned. (See R. S. 
4914). | 

Thus, prior to March 2, 1927 it was only after having 
reached an unfavorable issue with the Examiner that 
the applicant was permitted to take his appeal to the 
Board of Examiners-in-Chief. 

It was only after an unfavorable decision of the feoard 
of Examiners-in-Chief that the applicant could take his 
appeal to the Commissioner. 

It was only after an unfavorable action by the Com¬ 
missioner that the applicant had the right of appeal to 
the Court of Appeals of the District, whose review under 
the R. S. Section 4914 was confined solely to a review of 
the question decided adversely by the lower tribunal, and 
this appeal was limited to the assigned errors. 

In all of these various appeals the only evidence lj>efore 
the Patent Office tribunals and the Court of Appeals of 
the District was the ex parte evidence of the applicant, 
and such prior art as the Office adduced. 


AN ORIGINAL BILL IN EQUITY UNDER 

SECTION 4915 


i 

Congress, out of a real need to relieve the situation 
which might result in the refusal of the Patent Office to 
grant a patent to any applicant for a meritorious inven¬ 
tion under the appeal system then in vogue, enacted 
Section 4915. This was done in order to enabl^ the 
applicant and Commissioner of Patents to have a full 
hearing in a Court of Equity on bill, answer and full 
proofs to determine just what, if anything, the applicant 
had invented. It was intended to enable such court, 
after a full review of the facts of the case, to award the 
applicant protection for his invention and to direct the 
Commissioner to issue a patent therefor. The equity 
Court was to do this without any restrictions and 
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without in any way being bound by the previous actions 
of the Patent Office Examiners or any of the appellate 
tribunals to which appeals might be taken under Section 
4911. 

Section 4915 thus gave to the applicant all the benefits 
and privileges of any plaintiff in an equity suit, to set 
forth in his bill of complaint, or any proper amendments 
thereto, the invention disclosed in his application in any 
way, the character of the claims desired by him, and the 
refusal to allow any proper protection by the Patent 
Office or appellate tribunals, and allowed the applicant 
to make full proof to support his allegations. 

Section 4915 likewise required the Commissioner to 
fully answer the applicant’s bill of complaint, or any 
amendments thereto, in behalf of the public. By his 
answer the Commissioner was obligated to raise and 
urge all available equitable defenses, including any prior 
art that he might find regardless of whether it had been 
previously cited by the Patent Office or not, in order 
that exact justice might be done between the applicant 
and the public. Hence the applicant is neither estopped 
to present any claims merely because they had not been 
previously presented to the Patent Office, nor is the 
Commissioner estopped from pleading and proving 
any art which may prevent the applicant from securing 
the claims presented. 

The entire proceedings by bill in equity under Section 
4915 is diametrically opposed to and inconsistent with the 
limitations imposed by Section 4914, on the Court in an 
appeal under Section 4911. 

Under the practice where appeals were allowed to 
this court under Section 4911, the only matters which 
could be reviewed here were such matters as were decided 
by the Commissioner of Patents , and concerning which 
assignments of error were made. This Court was thus of 
necessity limited to a review of such matters. It was for 
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this reason and the fact that the appeal was thus limited, 
that Congress permitted an equity suit to be filed) under 
Section 4915. 

It was not the intention of Congress to have a single 
District Judge review the previous decision qf this 
court, which was limited to matters before it on appeal, 
but to give the applicant the right to plead, and to take 
evidence to show that he had made an invention for 
which patent protection should be given, and whijffi was 
not apparent from the Patent Office record or the [record 
of this court based thereon, or the errors assigned which 
this court might review. The lower District Court in 
action under Section 4915 was not limited to the [record 
before this court, to the errors assigned to it, bikt was 
supposed to have before it pleadings and fac^s not 
available to this court on the previous appeal to it which 
the applicant then had to take before filing his o 
bill under Section 4915. 

To give any other interpretation to R. S . Section J+915 
would in fact impute to Congress the intention of hdving a 
single District Judge reverse the actions of this Cdurt of 
Appeals which is entirely unthinkable. 

The bill in equity under Section 4915 is to enable the 
applicant to fully present his case in the face of a full 
answer and proofs of the Commissioner. It Was to 
enable the applicant to secure proper protection fpr his 
invention, if he had made one, only after he had exhausted 
all his rights of direct appeals in and from the patent 
Office. It was to enable the court from the pleadings 
and full proofs to decide just what invention the applicant 
had made, and to direct the Commissioner to issue 
a patent giving commensurate protection for that 
invention. 
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THE PRESENT PRACTICE 

This court no longer has jurisdiction of direct appeals 
from the Patent Office. Under the present laws after the 
applicant has exhausted his rights of appeal within the 
Patent Office he has the following options: 

1. He may stand on the record which he has 
made at the Patent Office, and take a direct appeal 
from the adverse decision of the Board of Appeals 
of the Patent Office, to the Court of Customs and 
Patent Appeals. In this event the Court of 
Customs and Patent Appeals reviews the decision 
of the Board of Appeals on assigned errors , and its 
disposition of the case is limited thereto. 

2. He may file an original bill in equity under 
Section 4915, and under it may plead and take 
evidence to show that he has made an invention 
for which patent protection should be given 
(which may or may not be apparent from the 
ratent Office record), and which would not be 
available to him in the event of a direct appeal to 
the Court of Customs and Patent Appeals. In 
this proceeding he is limited only by the fact that 
the allegations of his bill must be germane to and 
within the disclosures of his drawings and speci¬ 
fications. The issue as to the character of claims 
for the proper protection of the invention can be 
made either in the bill or amendments thereto, as 
the Commissioner has the full right to make 
answer to either and take full proof to support 
his answers. 

From these fundamental distinctions, between the 
right of an applicant to appeal and his rights under an 
original bill in equity , it seems entirely clear that the 
court in an original proceeding under Section 4915, is 
not limited to a consideration of the identical claims 
which were refused by the Examiner, but may consider 
' any claims which adequately protect applicants inven- 



tion, that have not been disclaimed by him, the court 
may also direct the issuance of a patent with claims in it 
adequately protecting the invention. 

Respectfully submitted, 

WALLACE R. LANE. 
WILLIAM S. HODGES' 
HARRY S. DEMAREE! 
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OF THE DISTRICT OF COLUMBIA. 


CHARLES E. LUCRE AND THE HOOVER COM¬ 
PANY, A CORPORATION (ASSIGNEE), 

APPELLANTS, j 

vs. 

l 

CONWAY P. COE, COMMISSIONER OF PATENTS, 

APPELLEE. 


Brief of Plaintiff-Appellants on Rehearing. 

This cause was argued on the merits March 10, 1^33, 
the court having of its own motion extended the u^ual 
time allotted for argument to afford counsel an adequate 
opportunity to fully present all phases of the case. In 
an opinion dated May 8, 1933, this court announced a 
reversal of the trial court and directed that the case be 
remanded “for further proceedings not inconsistent 
with this opinion.” The case is now before the court 
“for reargument on points of law only.” 

STATEMENT OF THE CASE 

The proceeding at bar is an original bill in equity 
filed in the Supreme Court of the District of Columbia, 
under the provisions of Section 4915 R. S., 35 U. S. C. A. 
63. 

Since the granting of the petition to rehear, Hdn. 
Conway P. Coe has succeeded Hon. Thomas E. Robert- 


April Term, 1932. 
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son as Commissioner of Patents. By stipulation Mr. 
Coe has been substituted as defendant. 

The invention in issue has been fully discussed in the 
briefs of both parties, already on file, and in view of the 
limitation of the reargument to “points of law only,” 
it is considered unnecessary to repeat the description of 
the invention in this brief. However, a brief summary 
of the facts in the case is necessary to an understanding 
of the “points of law.” 

At the commencement of the trial, plaintiffs moved 
to amend their bill, by setting up six claims in addition 
to those previously considered by the Patent Office, each 
and all being germane to those before the Patent Office. 

In fact, at the trial, defendant’s counsel admitted 
them to be allowable if the claims set forth in the original 
bill were also allowable (R. 11-13). These claims, to¬ 
gether with those introduced with the bill as originally 
filed, define applicant’s invention , or such u part thereof"’ 
(Section 4915) as is considered to justify the issue of a 
patent under the terms of the statute. This motion to 
amend was denied (Record 14). 

It appearing from the uncontradicted testimony that 
plaintiffs were entitled to each and all of the claims, 
including the six offered by amendment, plaintiffs im¬ 
mediately following the trial, and in accordance with 
settled equity practice (Wiggins Ferry Co. vs. O. <fc M. 
Railway, 142 U. S. 415; Confectioners Mach. <fc Mfg. 
Co. vs. Racine E. & M. Co., 163 F. 917; Murray vs. 
Hilton, 8 Appeals D. C., 281; Fox vs. Patterson, 43 
Appeals D. C., 484, 491; Federal Equity Rule No. 19; 
and Equity Rule No. 2, Supreme Court of the District 
of Columbia) made a motion to amend the bill to 
conform to the prooffs, by again presenting the six 
additional claims previously submitted in the first 


motion to amend. These new claims in no way] con¬ 
stitute a departure from the original cause of action, 
and this motion to amend should have been allowed. 
However, the motion was denied in the final decree 
entered by Justice Letts on December 28, 1931 (Ri 30). 

Appellants insist that this proceeding is wholly 
independent of any action taken by the Patent Office. 
On the other hand, the Commissioner of Patents strenu¬ 
ously urges that a proceeding under Section 4915 S. 
must be limited to a consideration of only such claims as 
have been previously considered by the Patent Office 
tribunals, although admitting that “it is a matter of 
discretion of the court—permissible in exceptional 
cases.’’ (Appellee’s brief before motion justice.) 11 is 
these directly opposite and irreconcilable views of the 
parties that raise a very definite issue of law, to which 
the discussion of “the points of law” must be directed. 

Without conceding the soundness of the position 
assumed by the Commissioner of Patents, appellants 
assert that even on the basis of the very narrow point 
of view of the Commissioner of Patents, the proofs now 
before the Court in the case at bar, clearly establish t^iat 
this is “an exceptional case.” Therefore, the claims] in 
question, even on appellee’s theory should have been 
entered and considered by the trial court. 

From the final decree aforesaid, this appeal was taken, 
the merits duly argued, and decided as above stated. 

In its opinion dated May 8, 1933, the court fully 
reviewed the statute and authorities, and reached the 
conclusion that 

i 

I 

“the Federal Courts have been of one mind Jn 
holding that the proceeding under Section 49}.5 
is not in the nature of an appeal but a trial \ie 
novo, with all the power of an Equity Court to 


4 


hear the evidence and make its own findings with 
jurisdiction to adjudicate whether or not the 
applicant is entitled, according to law, to receive 
a patent for his alleged invention. ,, 

On the basis of the foregoing conclusion, the court 
said 

“inasmuch as plaintiffs were denied the right 
to amend their bill to incorporate the six addi¬ 
tional claims in the court below, the case must be 
remanded for a hearing upon the merits under 
the amended bill. ,, 

Following the decision the appellee on or about May 
21, 1933, filed its petition for reargument, and on June 
10,1933, said petition was “granted and cause restored to 
calendar for reargument on points of law only.” 

Section 4915 R. S. 

In the supplemental brief filed by appellants before 
the decision of the court, the law has been quite fully 
discussed, but in view of the limitations of the reargu¬ 
ment the said discussion of the law will now be amplified. 

Section 4915 of the Revised Statutes reads as follows: 

“Whenever a patent on application is refused, 
either by the Commissioner of Patents or by the 
Court of Appeals of the District of Columbia upon 
appeal from the Commissioner, the applicant may 
have remedy by bill in equity; and the Court 
having cognizance thereof, on notice to adverse 
parties and other due proceedings had, may 
adjudge that such applicant is entitled, according 
to law, to receive a patent for his invention, as 
specified in his claim, or for any part thereof, as 
the facts in the case may appear. And such 
adjudication, if it be in favor of the right of the 
applicant, shall authorize the Commissioner to 





issue such patent on the applicant filing i{i the 
Patent Office a copy of the adjudication, and 
otherwise complying with the requirements of 
law. In all cases, where there is no opposing 
party, a copy of the bill shall be served op the 
Commissioner and all the expenses of the pro¬ 
ceeding shall be paid by the applicant, whether 
the final decision is in his favor or not.” 

i 

The purpose of the statute is to enable an applicant 
who has been refused a patent by the Commissioner of 
Patents, and has exhausted certain rights of appeal from 
his decision , to remedy this refusal by bill in equity. It 
provides that the court having cognizance of the; bill, 
and other due proceedings had which include any evidence 
that may be properly offered in support of the invention 
in an equity suit, | 

i 

“may adjudge that such applicant is entitled 
according to law, to receive a patent foil his 
invention,” I 

“or for any part thereof,” whether 
“specified in his claims” or not 
“as the facts in the case may appear.” 

i 

Hence, it appears that the proceeding under Section 
4915 is in equity, through the medium of which the 
court should award to an inventor that degree of pro¬ 
tection to which he is clearly entitled, where the Patent 
Office has refused to grant a patent on his inventioh. 

It is the position of appellants, that under the statute, 
which confers original jurisdiction, it is within the power 
of this Equity Court to adjudge that Lucke shquld 
“receive a patent for his invention,” “or any part thereof,” 
whether specified in the claims presented to the Patent 
Office or not. 

In other words, the new claims presented being in no 
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way a departure from the original disclosure (In re 
Dilg, 25 Appeals D. C. 9, 11) are just as much a part of 
Lucke’s invention as the claims originally filed, and just 
as much within the jurisdiction of the court to consider 
as any or all of the claims previously considered by the 
Patent Office before this suit w r as filed. 

Appellants having stated in their bill of complaint, 
paragraph 4, the character of the invention and the 
extent thereof, which the Commissioner in his answer 
admits is an accurate description of the invention and 
its functions, there appears—in view of the express 
terms of the statute—to be no real justification for 
refusing to admit said claims for consideration. 

The Scope and Character of a Proceeding Under 
Section 4915, R. S. as Defined by the Courts 

Appellee in support of his motion for reargument 
primarily urges that the decision of this court is in 
conflict with the case of Durham vs. Seymour, 6 Appeals 
D. C., 78. Before discussing this case, however, we shall 
briefly review such authorities as we have been able to 
find bearing upon the general and specific questions of 
law involved in the instant case. 

All of the other courts with whose opinions we are 
familiar, who have had the question of the propriety 
of an Equity Court, under Section 4915 considering and 
granting any claims which properly protect the invention, 
as distinguished from that specifically recited in any of 
the claims of the application as last acted upon by the 
Patent Office, have uniformly held that the applicant, 
having shown that he has made an invention is entitled 
to receive a patent therefor, with claims commensurate 
with the scope of the invention. 
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In the early case of Butterworth vs. Hoe, 112 U. S., 
page 50, 61, the court said: 

j 

“As already stated, the case of interferences is 
expressly excepted by Sec. 4911 from the appeals 
allowed to the Supreme Court of the District. 
Further provision, covering such and also all! other 
cases in which an application for a patent has been 
refused, either by the Commissioner of Patents or 
by the Supreme Court of the District, is foqnd in 
Rev. Stat. Sec. 4915. It is thereby provide^ that 
the applicant may have remedy by bill in equity. 
This means a proceeding in a court of the Ujnited 
States having original equity jurisdiction lender 
the patent laws, according to the ordinary course 
of equity practice and procedure. It is hot a 
technical appeal from the Patent Office, like that 
authorized in Sec. 4911, confined to the ca$e as 
made in the record of that office, but is prepared 
and heard upon all competent evidence adduced 
and upon the whole merits. Such has been the 
uniform and correct practice in the Circuit 
Courts. Whipple vs. Miner, 15 Fed. Rep. 117; 
ex parte Squire, 3 Ban. and A. 133; Butlei* vs. 
Shaw, 21 Fed. Rep. 321. It is provided that} the 
court having cognizance thereof, on notice to 
adverse parties and other due proceedings jiad, 
may adjudge that such applicant is entitled, 
according to law, to receive a patent for his\ in¬ 
vention , as specified in his claim, or for any 
part thereof , as the facts in the case may appear, 
and such adjudication if it be in favor of the 
right of the applicant, shall authorize the Cbm- 
missioner to issue such patent on the applicant 
filing, in the Patent Office, a copy of such adjudi¬ 
cation, and otherwise complying with the require¬ 
ments of law.” (Italics ours). 

I 

I 

This case clearly holds that in an Equity proceeding 
under Section 4915, the cause is not to be treated as “a 


I 


s 


technical appeal from the Patent Office,” but that it is 
the duty of the court to give the applicant claims com¬ 
mensurate with his invention, whether they were pre¬ 
sented to the Patent Office or not, once the applicant has 
been refused a patent in the Patent Office, and has 
exhausted all of his statutory right of appeal there¬ 
from. 

If the theory of the Commissioner of Patents is sus¬ 
tained, i.e. that the case must be limited to the claims 
considered by the Patent Office, the effect would be to 
overrule the Supreme Court in the case of Butterworth 
vs. Hoe, supra , and to restrict the cause to the scope of a 
technical appeal. The Commissioner’s theory, therefore, 
is untenable. 

In the recent decision of Kaplan vs. Robertson, 50 
Fed. (2nd) 617, D. C. Md., the District Court properly 
followed the decision of the Supreme Court in Butter- 
worth vs. Hoe, supra , and said of the Equity proceeding 
there pending before it under Section 4915, that 

“The present proceeding is not in the nature 
of an appeal, but rather a trial de novo , with all 
the customary power of an equity court to hear 
the evidence fully and to make its ow r n findings. 
Butterworth vs. U. S., 112 U. S. 50, 5 S. Ct. 25, 
28 L. Ed. 656; Model Bottling Machinery Co. 
vs. Anheuser-Bush Brewing Association, (C. C. 
A.) 190 F. 573; Clements vs. Kirby, (C. C. A.), 
274 F. 575; Miehle Printing Press & Mfg. Co. vs. 
Miller Saw Trimmer Co., (C. C. A.), 6 F. (2d) 
417.” 

In this Kaplan vs. Robertson case, the court after 
hearing all of the evidence, allowed claims not before the 
Patent Office, and directed the Commissioner to grant a 
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patent including the same. In referring to these addi¬ 
tional claims the court said (page 620) : 

“We will address ourselves first to the Com¬ 
missioner’s contention (a) that the two additional 
claims because submitted for the first time in the 
bill of complaint, should not be considered; and 
(b) that, even if entertained, they are npt sup¬ 
ported by the drawings, and that therefore the 
application fails to meet the requirements of 
Section 4888 of the Revised Statutes (3d U. S. 
C. A., Sec. 33). ! 

“We are not impressed with the merit of either 
of these arguments. This court, in a prodeeding 
of this kind, may consider claims not included in 
the application filed in the Patent Office, prlovided 
they are germane to the subject matter. Schiller 
vs. Robertson, (D. C.), 28 F. (2d) 301, an^ cases 
therein cited. 


And at page 622: 

“In conformity with this opinion, a decree will 
be entered in favor of the plaintiff for all of the 
claims embraced in the bill of complaint, directing 
the Commissioner of Patents to grant a patent 
thereon.” 

. 

Likewise, in Schiller vs. Robertson, 28 Fed. (2nd) 301, 
D. C. Md. (the court again in properly following Butter- 
worth vs. Hoe, 112 U. S. 50), said (page 306): ! 

“The foregoing opinion having- been placed in 
the hands of counsel, the case was set down for 
rehearing upon the application of the complain¬ 
ants, who desired to submit to the court claims 
additional to those contained in the patent 
application, as heretofore submitted to the Court. 
Counsel for the complainants and counsel for the 
Commissioner of Patents were agreed that, under 
the following authorities, it is within the power 
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of the court to pass a decree directing the Com¬ 
missioner of Patents to issue a patent on claims, 
presented to the court, although not included in 
the application as filed in the Patent Office, pro¬ 
vided the new claims are germane to the subject- 
matter; Butterworth vs. Hoe, 112 U. S. 50, 5 S. 
Ct. 25, 28 L. Ed. 656; Ingersoll vs. Holt, (C. C.) 
104 Fed. 682; Merrill vs. Ewing, 1917 C. D. 79; 
General Electric Company vs. Steinberger, (D. 
C.) 208 F. 699.” 

From this portion of the court’s opinion, it will be ° 
seen that counsel for the Commissioner of Patents in the 
present case (who on the argument of the instant case 
stated that he was counsel for the Commissioner in 
Schiller vs. Robertson) agreed that under the decision 
of the Supreme Court in Butterw r orth vs. Hoe, supra , 
and the decisions of the Circuit and District Courts 
cited in the Schiller case, 

“it is within the power of the court to pass a 
decree directing the Commissioner of Patents to 
issue a patent on claims presented to the court, 
although not included in the application as filed 
in the Patent Office, provided that the new 
claims are germane to the subject matter.” 

In the case 1 of Schiller vs. Robertson, supra , the 
claims which were allowed by the court were submitted 
for the first time by a supplemental petition, following 
the final hearing of the cause, instead of before the trial 
was completed as in the instant case. 

This is shown by the following quotation from Schiller 
vs. Robertson, supra , page 306, as follows: 

“(7, 8). The complainants by supplemental 
petition submitted the following additional claims 
in connection with the first application for patent, 
which for purposes of convenience, will be called 
(a) and (b): 
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“ '(a) The herein described method of steril¬ 
izing air, consisting in compressing air to approxi¬ 
mately three atmospheres and then expanding it 
by several steps successively in minute streams 
to a pressure of approximately two and on4-half 
atmospheres. I 

“(b) The herein described method of steril¬ 
izing air consisting in compressing air to approxi¬ 
mately three atmospheres and then expanding 
it step by step successively through a series of 
needle valves to a pressure of approximately two 
and one-half atmospheres/ 

“These claims, in the judgment of the cpurt, 
should be granted. They are not so broad a£ the 
claims originally submitted, but fairly describe 
the process disclosed in the application, whicp, as 
indicated in the aforegoing opinion of the court, 
constitutes a patentable invention. 

“A decree of the court will therefore be parsed, 
authorizing and. directing the Commissioner of 
Patents to issue a patent upon the first application, 
based upon claims (a) and (b) hereinbefore set 
out, but dismissing the bill of complaint in sc^ far 
as it relates to the second application for patent.” 

I 

l 

The Schillers. Robertson case, supra, clearly shows tjhat 
the court recognized, that in the exercise of its functions 
as an Equity Court, in a case under Section 4915 deter¬ 
mined, it could indicate what it considered adequate 
protection in the premises, and allow appropriate claims 
not previously before the Patent Office. It accordingly 
directed the issue of a patent with claims commensurate 
with the degree of protection to which the applicant was 
entitled, in view of “all competent evidence adduced 
and upon the whole merits/ 7 

In the case at bar, after appellants had taken evidence, 
which conclusively established that Lucke had mad^ a 
valuable invention, clearly defined by the additional 
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claims which had been originally submitted to Justice 
Bailey, before he refused to permit an amendment to the 
bill, they sought an amendment to the bill to conform to 
this proof. They stated clearly the reasons for the 
amendment (R. 17 to 22), which were sworn to by the 
owner of the Lucke application. 

Another case which holds that in an original Equity 
action under Section 4915, the court is not limited to a 
consideration of the claims which were presented to the 
Patent Office, but may direct the Commissioner of Patents 
to issue a patent for any claims which may properly pro¬ 
tect the invention, is 

Barry vs. Robertson, 40 Fed. (2nd) 915 where the 
court said: 

“The present proceeding is not in the nature of 
and appeal, but rather a trial de novo , with all the 
customary power of an equity court to hear the 
evidence fully and to make its own findings, and 
therefore we are not restricted to a consideration 
or review of what the Patent Office and the Court 
of Appeals found. Butterworth vs. United States, 
112 U. S. 50, 5 S. Ct. 25, 28 L. Ed. 656; Cooper 
vs. Robinson, Commissioner, 38 F. (2d) 852, and 
cases cited therein.” 

Again on page 918 in the Barry vs. Robertson case the 
court made the following statement: 

“It is well settled that the test for a mechanical 
patent is novelty plus utility, and that sub¬ 
stituting one known material in place of another 
is not invention if the result be merely greater 
economy or durability of the product. Hotch¬ 
kiss vs. Greenwood, 11 How. 248, 13 L. Ed. 683; 
Hicks vs. Kelsey, 18 Wall. 670, 21 L. Ed. 852; 
Brown vs. District of Columbia, 130 U. S. 87, 
9 S. Ct. 437, 32 L. Ed. 863; Jennison-Wright vs. 
Hempy (C. C. A.) 266 F. 372. But where such 
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substitution actually involves a new mode of 
construction, or of operation, or evidences its 
superiority in more efficient action, it may aniount 
to invention. Smith vs. Goodyear Dental Vulcan¬ 
ite Co., 93 U. S. 486, 23 L. Ed. 952; Potts vs. 
Creager, 155 U. S. 597, 15 S. Ct. 194, 39 Lj Ed. 
275; Frost Co. vs. Cohn, (C. C. A.) 119 F. 505; 
Rainear vs. Western Tube Co., (C. C. A.) 159 F. 
431; Westmoreland Specialty Co. vs. Hbgan, 
(C. C. A.) 167 F. 327; Globe Knitting Works vs. 
Segal, (C. C. A.) 248 F. 495; Low vs. McMalster, 
(C. C. A.) 266 F. 518; Yablick vs. Protecto Safety 
Appliance Corp., (C. C. A.) 21 F. (2d) 885; Lfake- 
wood Engineering Co. vs. Walker, (C. C. A^) 23 

F. (2d) 623.” (Italics ours). . | 

• 

To the same effect see: 

Perkins vs. Lawrence Sperry Aircraft Co., 57 J^ed. 
(2d) 719 (D. C. E. D. N. Y.), where the court in referring 
to Section 4915 (page 720) said: 

“A suit brought under the act in question is an 
original independent action triable de novo on all 
competent evidence, new and old. Harper vs. 
Zimmerman, (D. C.) 41 F. (2d) 261; Greeny vs. 
Beidler, (D. C.) 47 F. (2d), 927.” j 

Greene et al., vs. Beidler et al., 47 Fed. (2d) 927, 
(D. C. W. D. N. Y.) where the court held: 

“Finally it may be stated, as to arguments 
advanced by the defendants, that the present 
cause is a trial de novo. Hermandez vs. Prizkna, 
Inc., (D. C.), 39 F. (2d) 196, and Harper vs. 
Zimmerman (D. C.), 41 F. (2d) 261.” ! 

Ingersoll vs. Holt, 104 Fed., 682 (C. C. N. D. Calif.), 
where the court said: 

“The bill is also demurred to as insufficient in 
not specifically setting forth the reasons why ^he 
patent should be amended, and a reissue granted. 
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Under the statute (section 4915, Rev. St.) this 
court has original jurisdiction in controversies of 
this nature, and does not proceed as an appellate 
tribunal. Wheaton vs. Kendall (C. C.) 85 Fed. 
666, 671. The original patent having been sur¬ 
rendered for reissue, interference declared, an 
adverse decision rendered, and a reissue refused, 
the patent is entirely avoided (Peck vs. Collins, 
103 U. S. 660, 26 L. Ed. 512), and the plaintiff 
now stands in the position of one applying for an 
orignal patent, subject to the ordinary rules of 
equity practice and procedure. The case is not 
confined to the record made in the Patent Office, 
but is prepared and heard upon all competent 
evidence adduced, and upon the whole merits. 
Jurisdiction is conferred by the statute to adjudge 
whether or not the applicant is entitled, according 
to law, to receive a patent for his alleged invention. 
Butterworth vs. Hoe, 112 U. S. 50, 61, 5 Sup. Ct. 
25, 28 L. Ed. 656. As this inquiry will not be 
confined to the claims of the patent sought to be 
amended upon application for reissue, or to the 
claims in controversy in the interference proceed¬ 
ings, but will extend to the invention as an en¬ 
tirety sought by the plaintiff to be secured by 
letters patents, the bill should fully disclose the 
facts upon which the invention is claimed, and the 
particulars of the application for patent. A bill 
•in equity upon an alleged infringement ‘must 
contain such a description of the patented in¬ 
vention as will apprise the court of the particulars 
in which it consists, or it must make profert of the 
letters patent upon which it is based/ Walk. Pat. 
(2d Ed.) Sec. 579. The same requirements apply 
to a bill for the obtaining of a patent refused by 
the Commissioner. The demurrer upon this 
point will be sustained.” (Italics ours). 

In the last mentioned case it will be noted that the 
court quotes Butterworth vs. Hoe, 112 U. S. 50, supra. 
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In Gandy vs. Marble, 122 U. S. 432, the court in^ dis¬ 
cussing Section 4915 and its conclusion as to 
procedure, said: 

“The proceeding by bill in equity under Section 
4915, on the refusal to grant an application for 
patent, intends a suit according to the ordinary 
course of equity practice and procedure, ar}d is 
not a technical appeal from the Patent Office, nor 
confined to the case as made in the record of that 
office , but is prepared and heard upon all (Com¬ 
petent evidence adduced and upon the wjiole 
merits, yet the proceeding is, in fact, and neces¬ 
sarily, a part of the application for patent/’ 
(Italics ours). j 

i 

If in fact the proceeding is “necessarily, a part of the 
application for patent’’ (Gandy vs. Marble, supra), it 
would appear that the door is not closed to a presenta¬ 
tion of different and more adequate claims than tb|ose 
considered by the Patent Office. In other words, the 
effect of limiting the case solely to the claims considered 
by the Patent Office, and without allowing the court free 
and untrammeled discretion to consider all phases of the 
invention, would completely destroy the legal intent ind 
effect of the statute. For instance, how is the court to 
determine just what “part” of the invention, if any^ is 
entitled to patent protection, if the applicant is to be 
prohibited from complying with Section 4888 R. S., by 
presenting claims for its consideration, which adequately 
point out and “distinctly claim the part, improvement 
or combination which he claims as his invention or 
discovery.” 

To restrict the scope of this proceeding in the manner 
insisted upon by the Patent Office would, in effect, 
distort the proceeding into what, to all intents and 
purposes, could be nothing more or less than “a technical 

167-K—2 


proper 
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appeal from the Patent Office” and to absolutely destroy 
the equitable scope of the proceeding. 

The views expressed in this brief relative to the scope 
of a proceeding under Section 4915, as interpreted by the 
Supreme Court in Butterworth vs. Hoe, supra , and 
Gandy vs. Marble, supra , find ample support in the 
opinion of Judge Dickinson in the case of Central Rail¬ 
way Signal Company vs. Jackson, 254 F. 103. In this 
case it became necessary for the court to determine 
whether or not the cause before it was a proceeding 
under this statute. 

With respect to Section 4915, the court said: 

“It is clear that the proceeding is technically 
not appellate. The statutes relating to the issue 
of patents provide for successive appeals, the 
purpose of which is to secure a review of any 
rulings made, and if proper, a reversal of those 
rulings. Such proceedings are strictly and techni¬ 
cally appellate. It is likewise clear that Section 
4915 strictly and technically gives original and 
independent jurisdiction to the court to adjudge, 
it is true, the same claim of right which was made 
in the other proceedings, and to so reach a judg¬ 
ment which is different from, and in that sense a 
reversal of, the ruling made by the Patent Office, 
but the ruling thus first made remains and is not 
technically reversed.” 

Commenting upon the “application for patent” phase 
referred to in Gandy vs. Marble, 122 U. S. 439, Judge 
Dickinson supplemented the foregoing statement as 
follows: 


“This is the view’ expressed by the court in 
Butterworth vs. Hoe, 112 U. S. at page 61, 5 Sup. 
Ct. 25 ; 28 L. Ed. 656. The view thus expressed 
is entirely consistent with the comments made 



upon it in Gandy vs. Marble, 122 U. S. at page 439, 
7 Sup. Ct. 1290; 30 L. Ed. 1223. 1 

“The comment that ‘the proceeding is in fact 
and necessarily a part of the application for 
patent’ is ex vi termini obviously true, becausp the 
sole purpose of such a bill is to secure the $rant 
of a patent. 

“The distinction before pointed out, however, 
remains that the proceeding, though necessarily 
part of the application for a patent is an independ¬ 
ent proceeding and not appellate, in the sen&e of 
being an appeal from the ruling first made.i In 
other words, although its purpose is to secure the 
issue of a patent, the issue of which has been 
refused, it does not seek that issue through a 
reversal of the ruling first made, but through an 
independent finding that the applicant is entitled 
upon the merits of his application to a patent. 
In a very practical sense the result is a revej*sal, 
but such is not the legal purpose or effect. 

“The correct view, as presented in Butterwprth 
vs. Hoe, is that Congress has provided two mpdes 
of procedure through and by which a patent piay 
issue. One is the usual application to the Com¬ 
missioner of Patents. The other is by bill in 
equity. It is true that resort cannot be had to the 
latter until recourse has been first had to the 
former, but the two proceedings none the less are 
distinct, separate and independent, and in all 
other respects than that indicated are in the 
affirmative.” j 

i 

. 

Although a proceeding under Section 4915 rpay 
be considered an anomaly it nevertheless must be 
recognized. The Barrett Company vs. Ewing, lj)16 
C. D. 108; Gold vs. Newton, 254 F. 824, 1918 C. D. 
310. The case at bar is grounded on a record ma¬ 
terially different from that considered in the Patent 
Office. Therefore, the conclusion of the court must be 
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based upon facts which are substantially different in 
import from the evidence before the Patent Office trib¬ 
unals. In this respect the merits differ from those of 
such cases as Barrett vs. Ewing, supra, and Gold vs. 
Newton, supra, which were decided upon substantially 
the same record as that which had been considered by 
the Patent Office. Colman vs. Hathaway, 285 F. 602, 

607. The decision of the court in such case becomes in 

6 

effect the decision of the Patent Office, and is to govern 
the action of the Commissioner of Patents. Cleveland 
Trust Company vs. Nelson et al, 51 F. (2) 276, 278. 

The foregoing array of authorities so far as the 
Federal Courts are concerned, establishes judicial pre¬ 
cedent wffiich properly interprets the statute as it was 
obviously intended to read, and is in line with the 
concession made by appellee’s counsel here and in the 
Schiller case. They fully support appellants’ contention 
that the case is not confined to the record in the Patent 
Office, and that it is permissable and proper to receive 
and consider claims not before the Patent Office, if by 
so doing the court will be aided in determining what 
“part” of the invention before it is patentable. 

So far as the local jurisdiction is concerned, the case 
of Merrill vs. Ewing, 1917 C. D. 79 is ample authority in 
support of appellant’s position, and particularly in view 
of the fact that Justice McCoy, after discussing Durham 
vs. Seymour, supra, directed a patent to issue including 
a claim not previously before the Patent Office. Ap¬ 
pellant has been unable to find any other report of this 
case except in the Commissioner’s decisions and the 
Official Gazette. 

As appears from the opinion of the court, this case 
was a suit under Section 4915, filed in the Supreme Court 
of the District of Columbia, in which proceeding the bill 



asked “for certain amendments of plaintiff’s specifica¬ 
tion and claims, or both, before the grant of the patent 
asked for.” During the trial of the case amendments 
to the specification and to the drawings were prged. 
These corrections were permitted. Dealing with Section 
4915 of the Revised Statutes, the court said: 

i 

“Section 4915 of the R. S. provides in part that 
the court— i 

‘may adjudge that such applicant is entitled 
according to law to receive a patent for his 
invention as specified in his claim!, or for| any 
part thereof, as the facts in the case may appear.’ 

“It was held in Durham vs. Seymour (0. D. 
1895, 307; 71 0. G. 601; 6 Appeals D. C. 78) that 
plaintiff could not under this section have allowed 
to him claims not met in the Patent Office, but the 
Section as seen from the parts just quoted does 
permit the allowance of any part of the plaintiffs 
claim , and in order that the plaintiff shall Ijiave 
the full benefit of his invention he may, if h^ so 
elects, be allowed a claim in substance as follows: 

“The hereinbefore described method of treating 
solid or semi-solid material in the container^ of 
pressure filters consisting in depositing the s&me 
under continuous pressure in thin layers u^on 
the filter cloths which form the closure of the 
filters, so that a space is left between the lasers 
while under continuous pressure to any desired 
metallurgical treatment.” 

I 

i 

Justice McCoy justified the allowance of the new claim 
on the ground that the complainant had established t^iat 
he had a novel and valuable invention , and that the court 
was authorized to grant a patent with adequate claims. 
Three of the claims set up in the original bill were allowed 
in addition to the new claim drawn by the trial Justice. 

From what has been said it will be seen that all of the 
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authorities thus far discussed are unanimous in their 
holding that a proceeding under Section 4915 is inde¬ 
pendent of any of the Patent Office proceedings. It is 
subject to no limitation except that: 

(1) The invention must be that previously considered 
by the Patent Office; 

(2) All statutory appeals must have been exhausted 
(Kirk vs. Commissioner, 5 Mackey (D. C.) 229); and 

(3) The record must be most convincing that the 
Commissioner was in error. (Morgan vs. Daniels, 153 
U. S. 120.) i 

Thus, the only restriction that grows out of the 
cancelling and substitution of new claims is that the 
burden is upon the plaintiff, to prove by a record other 
than that before the Patent Office, that he is entitled to an 
invention. In other words, the burden is heavy upon 
the plaintiff to overcome the prima facie effect of the 
concurring decisions during the proceedings prior to 
filing the bill in equity. 

In the case at bar, appellants, as shown by the record, 
have more than sustained this burden. 

Durham vs. Seymour 

Appellee in his petition for rehearing sets up several 
grounds, the first of which is to the effect that the 
opinion of the court “appears to be contrary to the prior 
ruling of this court in the case of Durham vs. Seymour, 6 
Appeals D. C. 78.” 

We insist that the authorities already discussed con¬ 
clusively show that from the earliest cases there has 
been no departure from the consistent rulings definitely 
laid down in Butterworth vs. Hoe, supra, and Gandy vs. 
Marble, supra, that this court, acting in compliance with 
the provisions of Section 4915, has the right and the duty 



21 


to authorize the issuance of a patent for the invention 
disclosed in the application, or for any “part thereof” 
as the facts in the case may appear. Also, if irji the 
opinion of the court the new claims should have been 
considered by the trial court, there was ample justifica¬ 
tion under the law for returning the case to the trial 
court for consideration of the new claims. 

An examination of Durham vs. Seymour, cited by 
counsel for Commissioner in his petition for rehearing, 
shows that the opinion of this court, when read ip the 
light of facts of record in that case, is not incompatible 
with the ruling of the court in the instant case id its 
opinion of May 8, 1933. To place a contrary con¬ 
struction would, in effect establish that the Duiiham 
case is contrary to all other precedents in similar cases. 
If this last is true, the case should not be followed. 

In order to understand just what was before the court 
ip the Durham case, it is necessary to examine the trial 
record. When this is done, however, it appears jthat 
Durham had very definitely estopped himself from[ the 
future consideration of any claims other than thos^ set 
up in the original bill and considered by the Com¬ 
missioner of Patents. The transcript of record including 
the original bill in equity, the evidence and the opinion 
of the trial court are all part of the records of this court, 


and this court may, therefore, take judicial notice of 
them. United States vs. California Canneries, 279 If. S. 
553, 555. These records will now be referred to. 

The case of Durham vs. Seymour originated as a bill 
in equity in the Supreme Court of the District of Coljim- 
bia, under the provisions of Section 4915 R. S. The 
original defendant was Simonds who was succeeded by 
Seymour as Commissioner of Patents during the pend¬ 
ency of the case. 
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The original bill alleges final rejection by the Com¬ 
missioner of Patents and the exhausting of all statutory 
appeals, said allegations having been necessary in order 
to establish jurisdiction of the trial court. Ingersoll vs. 
Holt, supra. The answer admitted the foregoing facts 
and all record facts, but denied all other essential 
allegations. The decree merely dismissed the bill, and 
an appeal was noted in open court. The record contains 
no assignments of error, so that it is necessary to briefly 
consider the trial proceedings to ascertain just what 
transpired. 

As showm by the trial record, the application as 
originally filed contained three claims. During the 
prosecution of the application over a period of about a 
year and a half, various amendments were filed cancelling 
previously presented claims and substituting new ones, 
and at one time the case contained 24 claims. Finally, 
seven claims were substituted for those previously 
presented, aftet which the case was finally rejected and 
an appeal was taken to the Board of Examiners-in-Chief. 
The Board duly affirmed the Examiner, and an appeal 
was then taken to the Commissioner of Patents who also 
affirmed the previous rejection. 

Shortly after the final decision of the Commissioner 
of Patents, a petition was presented, which among others, 
included the following paragraphs. 

“Second—The claims now standing in the case 
and heretofore passed upon do not accurately set 
up the true invention, and distinguish what is 
new from the present state of the art, and this 
fact was not fully recognized by your petitioner 
prior to the decision of the Honorable Assistant 
Commissioner. 

“Third—Your petitioner having recognized the 
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force of the objections urged or points raised by 
the Assistant Commissioner, has drawn othpr and 
more specific claims clearly and unmistakably 
setting forth the invention in a true, pateptable 
sense, and submits the same herewith f<j>r the 
purpose of having them considered by your 
Honor. 

I 

• . . . . . . 1 . 

“Fifth—If this case is to stand finally rejected 
by the Office, your petitioner will, of necessity, 
have the merits thereof passed upon by the 
Supreme Court of the District of Columbia, and 
for this reason would want the claims therewith 
submitted to be those upon which appeal \vould 
he taken , and final decision had” (Italics Purs). 

I 

In response to the foregoing petition, the Commissioner 
of Patents directed that the case “be reopened by the 
Examiner and the new claims admitted.” Also, thajt the 
Examiner was “to consider himself at liberty to act as if 
no final decision had heretofore been rendered ip the 
case.” | 

i 

Following the favorable action upon the foregoing 
petition, all of the claims were cancelled and the three 
claims accompanying the aforesaid petition were Sub¬ 
stituted and entered. These new claims were finally 
rejected by the Examiner, a second appeal was takep to 
the Board of Examiners-in-Chief and following an 
affirmance of the Examiner by the Board, a second 
appeal was taken to the Commissioner. Within the 
period allowed by law the bill of complaint was file<l in 
the Supreme Court of the District of Columbial as 
aforesaid. 

Following institution of the suit, depositions before a 
Master were taken on behalf of the complainant, ind 


I 

I 
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during the taking of the depositions complainant gave 
the following notice: 

“In view of the proof heretofore adduced in 
this case, by which the novelty of the combina¬ 
tions set forth in the following claims is apparent, 
counsel for complainant gives notice that at the 
hearing the court will be asked to allow the Letters 
Patent asked for in the complaint herein with the 
following claims, in addition to those already 
included in the application on file.” 

This notice was followed by nine proposed new claims. 

The record does not clearly indicate that the motion 
to add additional counts was actually made, but appar¬ 
ently, as appears from the decision of Justice Cox in this 
case (Durham vs. Simonds, 1894 C. D. 547), the court 
passed upon the right to have such claims considered. 

It is interesting to note also that during the taking of 
depositions counsel for the Commissioner of Patents gave 
notice of intention to rely upon 17 new references which 
had not previously been in the case, and which had in no 
way been considered by the Patent Office in connection 
with any of the claims. 

The history of the case as to the presentation and 
cancellation of claims is stated by the Justice Cox in 
his opinion as follows: 

•“In the course of the proceedings in the Patent 
Office the claims of complainant underwent many 
modifications. They were sometimes cancelled, 
sometimes amended, increased, and again reduced 
in number, having been at one time as many as 24, 
then reduced to 7 and finally to 3. The last appeal 
to the Commissioner, and from him to this Court, 
related only to 3 claims. 

“But the complainant insists that in this suit 
he may set up and ask an adjudication upon any 
and all of the claims presented by him from time 
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to time to the Commissioner, although afterward 
withdrawn or rejected. Section 4915 provides 
that whenever a patent is refused either by the 
Commissioner or by the Supreme Court of the 
District of Columbia, upon appeal frojm the 
Commissioner, the applicant may have his remedy 
by bill in equity. 

“It is evident that the jurisdiction df this 
Court to proceed in an original suit like the 
present, can only arise in case of refusal of an 
application by the Commissioner or by this 
Court on appeal from him. 

“The last step taken by the complainant in the 
Patent Office before the final rejection of his*appli¬ 
cation there was to state, in a petition for re¬ 
hearing— 

That the claims now standing in the ca^e and 
heretofore passed upon do not accurately set 
up the true invention/— 

’ 

and that— 

'your petitioner having recognized the force of 
the objections urged, etc., has drawn othqr and 
more specific claims/— 

i 

which— 

'he would want to be those upon which abpeal 
would be taken and fined decision had/ 
and which he requested should be entered ih lieu 
of those now standing. This was allowed and the 
three claims were those which, upon rejection by 
the Commissioner, were appealed to this Court.” 
(Italics ours). 

Summing up the legal effect of the petition fqr re¬ 
hearing which was granted by the Commissioner of 
Patents, and the estoppel created by the statement in said 
petition that the three claims presented therein were 
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those upon which the petitioner would stand for “final 
decision ,” Justice Cox held as follows: 

“This action of the complainant would seem 
clearly to be a waiver of the then pending claims 
and of any right to correct the adverse action of 
the Commissioner upon them in any form. They 
are as completely out of the case as if they had 
never been before the Commissioner. To attempt 
to receive them here would be like attempting to 
revise adverse action in a suit which the plaintiff 
had voluntarily dismissed. Besides this, when the 
Commissioner refused his application the com¬ 
plainant had his election between bringing his 
suit in this court, in equity, and prosecuting his 
appeal and only bringing his suit upon the failure 
of his appeal. As he chose the latter course, I 
take it that the action of this court upon the 
appeal is to be considered as the termination of 
the Office proceedings and with such action and 
in the previous decision of the Commissioner is to 
be considered as determining the jurisdication in 
the present suit; as the claims, other than the 
three before referred to, never went before this 
court on the appeal the condition of jurisdiction 
to them fails . 

“My conclusion therefore is that in the present 
case I am confined to the consideration of the 
three claims which were finally presented to the 
Commissioner and then, on appeal, to this court.” 
(Italics ours.) 

It will thus be seen that the Justice Cox decided the 
case squarely upon the doctrine of equitable estoppel, 
based upon the petition submitted to the Commissioner 
of Patents for leave to substitute claims upon which he 
would stand for “final decision .” No such condition 
exists in the case at bar, because the plaintiffs here have 
never elected to stand upon any particular claims for 
“final decision .” 


The case of Durham vs. Seymour, 6 Appeals D. C. 78, 
is the decision of this court on an appeal from tlje dis¬ 
missal of the bill in Durham vs. Simonds by Justic^ Cox. 
As before stated, the record does not indicate what 
assignments of error were set up. 

This court in its opinion (Durham vs. Seymour, 
supra) refers to the motion to rehear, supra , th^ pre¬ 
sentation of additional claims as discussed by Justice 
Cox, and also to the notice asking for consideration of 
the new claims presented during the trial of the c^se. 

With respect to the action of the trial court jin re¬ 
stricting the plaintiff to the three claims presented by 
the motion to rehear, the court say on page 87: 

“The first question for consideration is the 
error assigned upon the action of the court below 
in confining plaintiff to the three claims finally 
presented for the action by the Commissioner of 
Patents and in the consequent refusal to consider 
the nine additional claims of which notice had been 
given before the hearing. The contentidn of 
complainant is, substantially, that he is not 
bound or concluded by his action in presenting 
but three claims for adjudication in the Patent 
Office, because this is a new and independent 
procedure in equity, to be conducted according to 
the ordinary procedure in the courts thereof, and 
hence that he is now entitled to claim every and 
anything that might be disclosed by the specifica¬ 
tion of his application, or any part thereof. In 
this view we cannot concur.” 

i 

i 

I 

Again on page 89 the court say: 

“When the applicant filed his application and 
specification he made his claims therein. These 
he changed from time to time during the many 
years spent in trying to obtain a patent, amending 
his application also to meet the objections of the 
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Examiners. He was under no obligation to 
conform to these objections or to abate any part 
of his claim. He had his election to stand by his 
specification and claims and to demand a decision 
therein as presented, with the right to appeal 
therefrom, if adverse, to the court, directly, 
as provided in Section 4911, and indirectly 
through bill in equity under Section 4915; or to 
amend his application, alter his specification, and 
abandon any part or parts of his claims based 
thereon. It is a rule of general application, 
though not without its exceptions, that one who 
has two separate and distinct remedies is barred 
by his pursuit of one by his election to pursue the 
other.” 


In other words, the court held that after the first 
decision of the Commissioner, affirming the rejection of 
the seven claims which were involved in the first appeal, 
Durham was entitled to proceed by direct appeal under 
Section 4911 and thereafter by bill in equity under 
Section 4915. Instead of doing this , however , he filed 
his petition to substitute new claims , upon which he 
elected to stand for u final decision .” Therefore, by 
analogy to the general rule as to election of remedies 
Durham had, by his petition estopped himself from ever 
after asserting other claims. 

In the case at bar there has been no such estoppel 
and the decision of this court does not in any way 
conflict with the opinion in the Durham case. That 
case was decided upon a very specific state of facts, and is 
in no sense of the word a precedent bearing generally 
on the broad question of the right of the court to consider 
claims not previously before the Patent Office. In other 
words, the opinion of the court indicates very clearly 
that this is so, and that it is an affirmance of the findings 
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of the trial court based upon the estoppel created by 
Durham’s petition to the Commissioner. To hold to the 
contrary would bring the opinion into direct conflict 
with practically every other decided case which has in 
any way interpreted the statute. It is not conceivable 
that this court ever intended any such widely divergent 
interpretation. 

An examination of the statutes and of the decided 
cases immediately forces one to the conclusion th^t this 
court, in the Durham case surely did not intend to hold 
that a proceeding under Section 4915 was a remedy 
alternative with appeal. 

For instance, in Kirk vs. Commissioner of Paints, 
5 Mackey (D. C.) 229; 1886 C. D. 440, the Supreme 
Court of the District of Columbia, in General Ternj held 
that an action under this statute could not be maintained 
until all appeals under Section 4911 has been exhausted. 

The ruling of Kirk vs. Commissioner, supra , applied 
to the statute in force at the time of the Durhaip de¬ 
cision, and has been the settled practice until the passage 
of the act of March 2, 1927, amending Section ^915. 
Under the amended act, the applicant may elect to take 
an appeal from the Board of Appeals of the Patent Office 
to the U. S. Court of Customs and Patent Appeals, pr to 
file a bill in equity under Section 4915. This Court has 
held that under the present law the remedy is not avail¬ 
able until after an appeal before the Board of Appeals of 
the Patent Office. Fekete vs. Robertson, 17 F. (2), 335. 
Therefore, under the amended act it is not now necessary 
to carry the appeals under Section 4911 as far as was 
necessary under the old act, but with this exception 
there is no other change. 

In other words, if in the Durham case this court mpant 
to announce the broad doctrine that the case is limited 
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to the claims filed in the Patent Office because of the 
appellant's election to take the benefit of all of the appeals 
allowed, then the ruling is entirely too broad, not only 
in view of the terms of the statute, but also in view of 
the decided cases already cited. On the other hand, if 
as appears to be the fact , the court intended to limit 
Durham to the claims before the Patent Office because 
of his specific and expressed election to stand on those 
three claims until 11 final decision” then the decision of 
the court in the case at bar is in no w^ay in conflict 
with the Durham decision. 

In its opinion in the Durham case this court calls 
special attention to that portion of Section 4888 
which requires the applicant to “particularly point out 
and distinctly claim the part, improvement, or com¬ 
bination which he claims as his invention or discovery." 

The foregoing Section had its origin at the same time 
as Section 4915, namely in the act of July 8, 1870. 
Obviously, therefore, neither w*as intended to impose 
any limitation upon the other, because if limitation was 
intended it is reasonable to suppose that it would have 
been set forth in the law. As a matter of fact, the 
attempt to introduce new claims in the bill of complaint 
is in no way incompatible with Section 4888, but on the 
contrary is well within the spirit of that Section. In 
other words, Section 4915 provides for the grant of a 
patent or for any part of the invention which the Court 
may consider to be patentable. Applicant by seeking 
to introduce new claims has sought to comply with the 
provisions of Section 4888 by “distinctly claiming the 
part" of the invention “ which he claims as his invention 
or discovery." 

Just what application of Section 4888 the Court had 


in mind is not altogether clear, because there \fras no 
issue in the Durham case as to lack of clearness!of the 
claims, and this discussion being obiter dictum is not 
controlling in the case at bar. 

In the Durham case the Court also quotes Miller vs. 
Brass Company, 104 U. S. 350, 352 as an authority to 
support its ruling that the omission to claim a feature of 
the invention is a dedication to the public. This, of 
course, should be construed as tending to suppojrt the 
holding of estoppel by reason of the expressed election 
to stand for “final decision” on three new claims. Qther- 
wise, Miller vs. Eagle Co. could hardly serve as $ pre¬ 
cedent. In this connection, it hardly seems necessary to 
point out to this Court, that there is a very obvious 
difference between the effect of accepting a patent 
grant which fails to claim all that the applicant is entitled 

to, and the case of an applicant cancelling a claim and 
« 

substituting others before the patent issues. Ifi the 
Miller vs. Brass Company case, a patent had issued and 
the Supreme Court correctly held that such features as 
“had not been included in the patent were dedicated to 
the public. No such condition could exist under normal 
conditions in a case pending under Section 4915, because 
no final grant has issued (Gandy vs. Marble, supra .)! and 
the matter is still open for the Court to exercise it^ dis¬ 
cretion in determining what “part” of the invention, if 
any, is entitled to protection. 

A contrary view w'ould tend to restrict the Court 
from granting a cancelled claim even though it might 
think that such cancelled claim was the only patentable 
feature of the invention. Such an interpretation is 
contrary to the letter and spirit of Section 4915. 

It is quite evident that the real facts which influenced 
this Court in the Durham vs. Seymour decision are the 
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same facts found by the trial judge to create an estoppel.' 

This appears from the following: 

“Having elected to amend again and again and 
finally to stand upon the three claims which were re¬ 
jected , we think that the abandonment of all else is 
as complete as if he had succeeded and received his 
patent thereon. It is that application, with those 
claims only, upon which his patent must issue if 
successful here. Nothing else has been refused 
him in the Patent Office. The decision of which 
he complains and which. authorized him to in- 
situte this proceeding is upon them alone. Our 
construction of the statute finds some support 
also in a recent case in the Supreme Court of the 
United States where the proceeding under Section 
4915 is likened to a suit to set aside a judgment. 
Morgan vs. Daniels, 153 U. S. 120, and it would 
seem to be a proceeding in the nature of a bill of 
review more than anything else.” (Italics ours), 

r * 


Whether it may be considered as a bill of review, or a 
suit to set aside a judgment, or in the nature of a manda¬ 
mus proceeding seems to be immaterial. Obviously to 
place any limitation upon the introduction of claims, 
except where there has been a deliberate act of estoppel 
by an expressed election to stand for u final decision ” 
upon certain specified claims, as in the Durham case, 
would be to defeat the spirit of the statute, and is 
contrary to all of the other decided cases which have here¬ 
tofore been pointed out. • • - 

It must also be understood that the question primarily 
decided by Morgan vs. Daniels was. the character of the 
record required to overcome the primary effect of the 
concurring decisions of the appellate tribunals. 

In Morgan vs. Daniels,. supra, the-court first pointed 
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out that a proceeding under Section 4915 is hot an 
appeal, as follows: 

“The case as presented to the Circuit pourt 
was not that of a mere appeal from a decision of 
the Patent Office, nor subject to the rule which 
controls a chancellor in examining a report of a 
Master, or an Appellate Court in reviewing 
findings of fact made by a trial court.” 

And further the court say: 

“But this is something more than an appeal. 
It is an application to the Court to set aside the 
action of one of the Executive Departments df the 
Government. The one charged with the admin¬ 
istration of the patent system had finished its 
investigations and made its determination with 
respect to the question of priority of invention. 
That determination gave to the defendant the 
exclusive rights of a patentee. A new proceeding 
is instituted in the courts:—a proceeding to set 
aside the conclusion reached by the Administra¬ 
tive Department, and to give the plaintiff' the 
rights there awarded to the defendant. - It is 
something in the nature of a suit to set aside a 
judgment, and as such is not to be sustained by 
mere preponderance of evidence.” 

♦ * • . _ . . . L. 

It will be noted that as thus far quoted the Coijrt is 
dealing solely with the character of evidence required, 
i. e. the burden of proof on. the plaintiff, and did! not 
make the slightest reference to the manner in which the 
invention is to be claimed. 

Continuing on page 125 the court say: 

“Upon principle and authority therefore, it 
must be laid down as a rule that where! the 
question decided in the Patent Office is one 
between contesting parties as to priority of in¬ 
vention, the decision there made must be accepted 
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as controlling upon that question of fact in any 
subsequent suit between the same parties, unless 
the contrary is established by testimony which in 
character and amount carries thorough conviction 
(Italics ours). 

There is nothing in this decision to warrant a con¬ 
clusion that a specific statute, such as Section 4915, 
which contains no limitation as to the character and 
number of claims to be presented, must be construed as 
limiting the subject matter of the case to the claims 
previously considered by the Patent Office. A contrary 
view is altogether too narrow and violates both the 
letter and the spirit of the statute. 

We have cited numerous instances in the Federal 
Courts as well as one in the Supreme Court of the 
District of Columbia, where the court in each instance 
has considered it within its power to consider and grant 
the allowance for claims not before the Patent Office. 

The only way in wdiich the case of Durham vs. Seymour 
may be reconciled with the other decided cases is to 
construe the opinion as controlled by the deliberate and 
expressed election of the applicant to present claims 
upon which 11 final decision” was to be had . 

The Petition to Rehear 

. r* 

The first paragraph of the petition to rehear is based 
upon the Durham case which has already been fully 
discussed. 

In the second paragraph of the petition for rehearing, 
appellee refers to the authority created by Congress to 
establish an examination system for applications of 
patents. He refers particularly to Sections 482, 4893, 
4903 and 4909, of the Revised Statutes and asserts that 
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to permit new claims to be filed in a suit under Section 
4915 is contrary to the spirit of these statutes, and would 
tend to break down the examination system. 

The theory of defendant is set forth on page 13 of his 
first brief, prior to the decision in this case, as fpllows: 

I 

“There is no common-law right to a patent. 
It is entirely a statutory matter. To obtain a 
valid patent monopoly it is necessary to follow 
the statutes. Sections 4893, 4903, 4909,4911, and 
4915, that designates the course of procedure, 
contemplate that the examination of claims $hould 
begin with the (primary) examiner in the Patent 
Office. Obviously Congress intended b^ the 
enactment of these stautes that the courts sjhould 
be resorted to only to determine alleged fights 
which had been refused by the Commissioner of 
Patents or by the tribunals of the Patent Office. 
New claims presented for the first time to the 
courts and that have never been considered by 
the Patent Office tribunals can not be said to have 
been refused by the Commissioner of Patents 
within the terms of Section 4915 R. S.” j 

This argument disregards two important factors. 1 The 
first is that Section 4915 does not give jurisdiction ^here 
the Commissioner of Patents has refused one or fnore 
“claims,” but only “whenever a patent is refusefi on 
application.” The second is that Section 4915 by express 
terms provides a new proceeding after all proceedings 
under Sections 482, 4893, 4903 and 4909 have been ex¬ 
hausted. The authorities are uniform in their holdings 
on this point. 

The history of Sections 482, 4893, 4903, 4909 and 4915 
shows that they were all concurrently included as a part 
of the act of July 8, 1870. It seems therefore, that Con¬ 
gress deliberately passed Section 4915, and designed jit to 
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function irrespective of the provisions of the previous 
Sections, and on the theory that there is no real conflict. 
This is the unanimous view of the Courts. As a matter 
of fact, the effect of Section 4915 in no way limits the 
functions of the Commissioner and the Board of Appeals 
under Section 482, 4893, 4903 and 4909, because, as 
clearly established by decisions already cited in this 
brief, the functions of the Court under Section 4915 do 

i 

not commence until after the functions of the Patent 
Office, and the appellate tribunals under the other Sec¬ 
tions have proceeded to a point that the case is concluded 
so far as prosecution under those statutes is concerned. 

It is to be presumed that Congress enacted Section 
4915 for some useful purpose, and it is the duty of the 
courts to support rather than to destroy the obvious 
intent of the legislative branch of the Government. 

In other words, it must be assumed that Congress 
enacted Section 4915 with full knowledge of the pro¬ 
visions of all of the other concurrent sections of the 
act of July 8, 1870, to which the Commissioner refers. 
The mere existence of such other sections does not in 
any way negative the intent and terms of Section 4915. 
To hold the contrary would do violence to all of the 
recognized rules of statutory interpretation. For in¬ 
stance, in In re Drawbaugh, 3 App. D. C. 236, 239, this 
court in construing certain portions of the act of July 
8, 1870, said: 

“We hold it to be a sound rule that where the 
words of an act, or part of an act, are plain and 
clear, are not inconsistent with the general 
object, and lead to no absurd result, the courts 
have no right to refuse their operation, or to 
limit their effect by a construction based upon 
conjecture.” 



Inasmuch as none of the courts who have consicfered 
the statute have found any “absurd” results, there is no 
good reason why this Court should abandon its an¬ 
nounced rules of construction. The suggestion of conflict 
with other sections of the law is clearly an obvious 
attempt to change the statute by “a construction based 
upon conjecture.” j 

Many decisions of this Court in support of the rule 
laid down in the Drawbaugh case, could be cited, jit is 
considered sufficient to cite but one of them, i.e. Ex parte 
Redmond, 3 App. D. C. 317, 318 in which the court say: 

“Every statute must be construed with refer¬ 
ence to the original intent and meaning of the 
makers, and which intent and meaning may be 
collected from the cause or necessity of the enact¬ 
ment, and the objects intended to be accomplished 
by it. With the known object and purposes of 
the statute in view, general language may and 
should be restricted to the accomplishment of 
such objects and purposes, and not be made to 
embrace objects not contemplated by the authors 
of the statute. This is an old and well settled 
canon of construction.” 

The statute in question clearly does not conflict with 
the others mentioned in the petition to rehear, and there¬ 
fore the position of the Commissioner of Patents is clearly 
utenable. 

In the third paragraph of the motion to rehear, 
defendant urges that new claims introduced in an equity 
suit, have not been subjected to the examination re¬ 
quired by Section 4893, the re-examination as required 
by Section 4903, and the second rejection under Section 
4909. The same answer applies here as to the secbnd 
paragraph, supra , namely that these Sections were all 
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passed concurrently with the Section 4915 in the act of 
July 8, 1870. 

While it is true that such claims have not had the 
benefit of an examination by the Patent Office, this 
argument seems to be rather narrow and trivial. That 
is to say, the authorities are uniform to the effect, that 
under Section 4915 the court functions in lieu of the 
Patent Office, after that Bureau has complied with its 
statutory duties in determining whether or not a claim 
should be granted. Whether or not the precise claims 
have been before the Commissioner is immaterial, 
because it is the invention which has to he protected by 
patent , and not any particular claims. It is not because 
any specified claims have been refused that the jurisdic¬ 
tion under Section 4915 arises, but it is because a 11 patent 11 
has been refused. The statute is absolutely silent as to 
what claims are to be considered, except that the court 
may adjudge that the applicant is entitled to receive a 
patent for any part of his invention . 

The arguments of the Commissioner, above referred 
to are somewhat specious in view of what we understand 
to be common practice in the Patent Office. That is, we 
are reliably informed that the practice of the Patent 
Office, upon receipt of service of a bill in equity under 
Section 4915, is to submit the papers to the Examiner 
having charge of the class of patents to which the in¬ 
vention belongs, and to have him make a further exam¬ 
ination. If new’ art is discovered it is the custom of the 
solicitor for the Patent Office to cite such art in his 
answer, if in his opinion it strengthens tne position of the 
Patent Office in its previous rejection. In fact, in the 
case of Durham vs. Simonds seventeen additional patents 
were added to the record to support the rejection. 

From the foregoing, it will be seen that the case does 
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have the benefit of an examination. As a result of this 
practice, if new claims are introduced in the .bilf, the 
Examiner would naturally advise the solicitor of the 
Patent Office of any art which he might find, and >vhich 
in his opinion anticipated the claims. This art very 
properly should be introduced in the answer. lin the 
same manner, if the bill is amended to introduce new 
claims, the Patent Office obviously has the right td file a 
supplemental answer, after an opportunity to examine 
the patent records and to discover new references, if any. 
So that after all, under the practice as now carried out? 
the full compliance with Sections 4893, 4903 and 4909 
will be effected. Thus, the court is enabled to adjudicate 
“the same claim of right ” which was made in the Patent 
Office proceedings, and to reach a different judgment 
as the facts in the case may appear. Central Railway 
Signal Co. vs. Jackson, supra. 

It may be that this Section 4915 will impose much 
additional work upon the courts and upon the Patent 
Office, but as pointed out in Barrett vs. Ewing, supra , 
the law must be recognized and the provisions <}f the 
statute carried out. 

There is no real occasion to fear that the introduction 
of new claims in a proceeding under Section 491f> will 
in any way break down the “examination system exacted 
by Congress.” The courts may well be relied upbn, in 
their exercise of equitable jurisdiction, to prevent ijmfair 
and unlawful advantage being taken by any complainant 
under this statute. If the officials of the Patent Office 
perform their proper duties in a proceeding finder 
Section 4915, the courts will not be deprived c(f the 
“opinion of the Examiner, who is the Patent Office 
expert in that art” (petition for rehearing, page 3) f On 
the contrary, upon presentation of such claims the icourt 
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should, and unquestionably would receive the citation of 
any additional art and any additional reasons for rejec¬ 
tion which would occur to the “Patent Office expert” in 
the art, because the answer should, and undoubtedly 
would contain just exactly that information. Otherwise, 
the Patent Office officials would be very derelict in 
performance of their duties. The painstaking and skillful 
handling of these cases by the Solicitor of the Patent 
Office precludes even the remotest suspicion that he 
would ever be chargeable with neglect of this character. 

Conclusion 

The “questions of law” and the authorities have been 
discussed at considerable length herein, principally 
because of the importance of the issue here involved, 
and more particularly because of the great danger of a 
misconception of the scope of the opinion of this court 
in Durham vs. Seymour. 

The inevitable conclusions that must be drawn from 
the cases decided by the U. S. Supreme Court and other 
Federal Courts, as w’ell as the published opinions of this 
Court and of the Supreme Court of the District of Colum¬ 
bia, are: 


1. An action under Section 4915 R. S. is not 
an appellate proceeding, and is only available 
after all statutory appeals have been exhausted. 

2. The court is authorized to direct the issue 
of a patent for the invention or any part thereof, 
irrespective of whether the claims considered by 
it were before the Patent Office or not, or intro¬ 
duced for the first time in the Equity proceeding. 

3. The courts will not direct the issue of a 
patent except upon most convincing proof that a 
patent should be granted. 

4. The case of Durham vs. Seymour hinged 


upon a very specific estoppel based x^pon an 
expressed election of the plaintiff to staijid upon 
certain claims until “final decision” andl it does 
not announce a rule of broad application for 
general guidance of the courts in conducting pro¬ 
ceedings under the provisions of Section 4915 R. S. 

5. The opinion of the court in the case at bar 
is in no way incompatible with, or contradictory 
of the findings in Durham vs. Seymour. There¬ 
fore, there is no sound reason for any modification 
of said opinion. On the contrary, the court has 
ample precedent which fully justifies it in ad¬ 
hering to the views already expressed on the 
record, and this action is prayed. 

Respectfully submitted, 

WALLACE R. LANE, 

HARRY S. DEMAREE, 

WILLIAM S. HODGES, 

i 

Counsel for Plaintiffs-Appellants 
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In the Court of Appeals of the District of 

Columbia 

I 

January Term, 1933 

i 

— 

No. 5663 ! 

I 

I 

Charles E. Lucre and The Hoover Company^ a 

Corporation, appellants 

v . 

Conway P. Coe, Commissioner of Patents, 

appellee 

APPEAL FROM THE SUPREME COURT OF THE DISTICT OF 

COLUMBIA | 

_ | 

I 

BRIEF FOR THE COMMISSIONER OF PATENTS ON REHEAR¬ 
ING OF THE QUESTION OF THE ADMISSION OF NEW 
CLAIMS 

I 

The text of this brief is: 

A suit under Section 4915 R.S. (35 U.S.C.A. 63) 
is a suit de novo as to the evidence but not as to the 

r 

issue. j 

That the suit is de novo as to the evidence is nojt 
disputed. The discussion is therefore directed to 
the question whether the suit is de novo as to the 


i 
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issue, that is, whether the issue may be changed 
bv the admission of new claims. 

%/ i 

The case of General Electric Co. et ah v. Stein- 
berejer, 208 F.R. 699, 717, was a suit under Section 
4915 R.S. involving a Hewlett application assigned 
to the General Electric Company and the Stein- 
berger patent Xo. 904,370. The District Court 
held (page 717) that Hewlett was the original in¬ 
ventor of the counts of the interference issue, but 
also held (at first) that Hewlett was also entitled 
to a modified issue, page 717, in first paragraph as 
follows: 

Upon the question of priority, Hewlett has 

been shown to be entitled to the issuance of 

a patent containing claims based upon the 

counts of the interference proceeding, as 

modified or limited, so as not to include a 

unitarv disk insulator with mere nonrain- 
! * 

shedding annular corrugations or with an- 

o c 

nular corrugations at right angles to the 
plane of the disk. 

In the Modification of the Opinion rendered 
seven davs thereafter the Court withdrew its action 
as to the modified issue and stated (p. 717) that— 

The suit which has been tried under sec¬ 
tion 4915 determines merely the rights of the 
parties with respect to the questions passed 
upon by the Commissioner of Patents in the 
interference proceedings. 

In other words, the issue could not be changed. 
It will probably be argued that the cited case re- 
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lated to an interference. It should be noted, how¬ 
ever, that the language of jurisdiction in section 
4915 R.S. applies both to ex parte and to inter 
partes cases. The Court cannot well rule that when 
John Doe is the defendant the language means due 
thing and when the Commissioner of Patents is 'de¬ 
fendant it means just the opposite. ! 

In Durham v. Seymour, 6 App.D.C. 78,1895 G.D. 
307, this Court affirmed the decision of the dial 
court in refusing to admit new claims. In refer¬ 
ring to the issue involved this Court said: 

It is that application, with these claims 
only, upon which his patent must issue,I if 
successful here. Nothing else has been Re¬ 
fused him in the Patent Office. All decisions 
of which he complains and which authorize 
him to institute this proceeding are upon' 
them alone. j 

Our construction of the statutes finds some 
support also in a recent case in the Supreme 
Court of the United States, where the pro¬ 
ceeding under section 4915 is likened toj a 
suit to set aside a judgment {Morgan |v. 
Daniels, 67 O.G., 811; 153 U.S. 120), and it 
would, indeed, seem to be a proceeding in the 
nature of a bill of review more than any¬ 
thing else. 

Durham filed a petition for rehearing, which w as 
dismissed (10 App. D.C. 274) and his appeal to the 
United States Supreme Court was dismissed (1^1 
U.S. 235). j 
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A number of decisions have been cited by appel¬ 
lants in which statements are made that suits under 
Section 4915 are suits de novo but in which no 
new issues (claims) were proposed and hence de 
novo onlv as to the evidence. Such decisions are 

4 / 

obviously not controlling in the instant case in 
which the question of new claims constitutes the 
point in the case. 

It is submitted that the cited cases support the 
text that a suit under Section 4915 R.S. is a suit 
de novo as to the evidence but not as to the issue . 

STATUTES 

The exclusive right in a patented invention is 
statutory and does not exist at common law. The 
statutory provisions must be complied with in all 

) i 

essentials. Latta v. Shawk, Fed. Cas. 8116; Jost 
v. Borden, 262 F. 163. 

Congress under the sole authority of the Consti¬ 
tution, Art. I, Sec. 8, has made specific and definite 
laws to be followed for obtaining a patent. Let 
us consider two phases of the law, (I) The appli¬ 
cation, and (II) The procedure. 

I. Section 4888 R.S. (35 U.S.C.A. 33) gives the 
requirements in detail of the “specification and 
claim.’ ’ 

Section 4889 R.S. is a requirement for a drawing 
(if it admits of one). 

Section 4892 R.S. gives the requirements of an. 
oath and how executed. 
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II. This brings us to the procedure. After such 
an application is filed, Section 4893 R.S. (35 
U.S.C.A. 36) provides that “the Commissibner 
shall cause an examination to be made.” Tips is 
done, under the Rules, by giving the application a 
serial number and forwarding it to the examined. 

Section 4903 R.S. (35 U.S.C.A. 51) gives specific 
instructions for the examination and provides for 
amendment i ‘ altering his specification. ’ ’ The wjord 
“claim” is in the singular form as in other partfe of 
the statutes. 

This brings us to the appellate tribunals. Uqder 
Section 4909 R.S. (35 U.S.C.A. 57) an appeal to 
the Board of Appeals is not in order until the 
claims have been “twice rejected” by the examiner. 

From the Board of Appeals we come to the 
cross-roads where an applicant who has receiyed 
an adverse decision from the Board of Appeals 
may, under Section 4911 R.S., appeal to the United 
States Court of Customs and Patent Appeals,! or 
in the alternative file a bill in equity under Section 
4915 R.S. Every step in the procedure is definitely 
pointed out. Even the form of decree is indicated 
in Section 4915 R.S. Even the required qualifi¬ 
cations of the members of the Board of Appeals 
are stated in Section 482 R.S. (35 U.S.C.A. 7) :! 

The examiners-in-chief shall be persons 
of competent legal knowledge, and scientific 
ability. j 

This requirement has been in the statutes sihce 
1861; 12 Stat.L. 246, Section 2. | 
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The statutes stating specifically and definitely the 
procedure to be followed for obtaining a patent 
carry with them the negative that there is no other 
way, as stated by the Supreme Court of the United 
States in Raleigh and Gaston Railroad Co . v. Reid, 
13 Wall. 269. 

When a statute limits a thing to be done 
in a particular mode, it includes a negative 
of any other mode. 

In a later case, B. W. Mills v. U.S., 278 U.S. 284, 
the same Court quoted with approval this statement 
from the Raleigh et al. v. Reid (supra) opinion, 
The action of the Supreme Court of the District 
of Columbia in Merrill v. Ewing, 1917 C.D. 79; 234 
O.G. 1045, in considering claims not made in the 
Patent Office, was directly contrary to the ruling 
of the United States Supreme Court as indicated 
in the above quotations. As Congress, in establisli- 

i 

ing the Patent Office, has given to that Office exclu¬ 
sive jurisdiction to pass upon all questions of nov- 
eltv and utilitv in the first instance, as stated above. 
Where did the Court in that case get jurisdiction 

or authority to consider those new claims in the 
«/ 

first instance? The Justice evidently assumed, er- 
roneouslv, that the suit was de no vo as to the issue 
as well as to the evidence. New evidence was pre¬ 
sented in the case and he had a right to consider it 
and render an independent decision because the 
suit was de novo as to the evidence, but he exceeded 
his authority when he regarded the case as a suit 






de novo as to the issue, and admitted the new 

I 

claims. It is clear that Merrill v. Ewing {supra) 
cannot be authority for the admission of new 
claims. 

I 

In United States v. Bell Telephone Corkpany, 
167 U.S. 224, 267, a statement is made that is in 
point, viz: I 

But, further, Congress has established the 
Patent Office, and thereby created a tribunal 
to pass upon all questions of novelty and 
utility. It has given to that office exclusive 
jurisdiction in the first instance, an(l has 
specifically provided under what circum¬ 
stances its decisions may be reviewed, Either 
collaterally or by appeal. 

The review collaterally has reference to suits 
under Section 4915 R.S. From the adverse de¬ 
cision of the Patent Office Lucke et al. did not 
appeal, but in the terms of this decision, 

States v. Bell Telephone Company, they sought a 
review of that decision collaterally under Section 
4915 R.S. What is the decision of the Patent 
Office as to these new claims upon which a collateral 
review is sought ? There is none. None exists. 
Consequently this Court, if this case be remahded 
to the trial court, would direct the Supreme Court 
of the District of Columbia to review 
something that does not exist. 

i 

The Supreme Court of the United States in 
United States v. Bell Telephone Co . {supra) njade 
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no new law in the statement quoted but merely 
stated what the Statutes already provide. 

i 

Appellants insist (page 3) “that this proceeding 
is wholly independent of any action taken by the 
Patent Office ? ’. Then on pages 20 to 34 in a lengthy 
discussion they point out that in Durham v. Sey¬ 
mour, 6 App. D.C. 78, the new claims were not 
admitted when the same case, Durham v. Simonds, 
1894 C.D. 547, was before the Supreme Court of 
the District of Columbia (page 26), on the doctrine 

i 

of equitable estoppel because the proposed claim 
had been cancelled by the applicant while his ap¬ 
plication was pending in the Patent Office. If the 
proceeding before Mr. Justice Cox in the Supreme 
Court was “wholly independent of any action taken 
by the Patent Office”, why were the new claims 
refused because of the action taken in the Patent 
Office? Appellants’ own argument a^ to the Dur¬ 
ham case appears to be convincing that a suit under 
Sec. 4915 is not “wholly independent of any action 
taken by the Patent Office. ’ ’ 

In Merrill v. Ewing , 1917 C.D. 79, a new claim 
was admitted and allowed. What the circum¬ 
stances were does not appear. As authority the 
court quotes the clause in Sec. 4915 following the 
words “may adjudge.” It is apparent that the 
court did not take into consideration the procedure 

i 

that is required by the Patent Statutes and such 
authorities as P. W. Mills v. United States and 
United States v. Bell Telephone Co . (ante). 


In Standard Scale & Foundry Co. v. McDonald 
et ah, 127 F.R. 709, an applicant filed a bill to en¬ 
join another from using his invention while his 
application was still pending in the Patent Office. 
In discussing Section 4915 R.S. the Court said: 

This statute shows that while Congress re¬ 
quired the inventor to submit his claim for 
patent, in the first instance, to the patent de¬ 
partment of the government, it did not in¬ 
tend that so valuable a thing as the investor 
might obtain through the grant of a patent 
should be subject to the final arbitrament of 
that department. Why should Congress 
thus declare that, if the application fop a 
patent should be refused either by the Com¬ 
missioner of Patents or the Supreme Court 
of the District of Columbia, “the applicant 
may have remedy by bill in equity’’, if spich 
remedy existed even in advance of any sfich 
adverse action by the Commissioner of Pat¬ 
ents or the Supreme Court of the District of 
Columbia ? The enactment would have b^en 
an act of supererogation. 

THE TERM “ CLAIM ” 

Appellant’s interpretation of the expression 
“invention as specified in his claim, or any p^rt 
thereof” is not consistent with the statutes. 

Sections 4915 and 4903 R.S. use the word claim 
in the singular as does also Section 4888 R.S. in 
the sentence “The specification and claim shall be 
signed by the inventor.” 


10 


In the Patent Act of 1870 (16 Stat.L. 198), Sec¬ 
tion 26, which corresponds to Section 4888 R.S., in¬ 
cludes the same language, 4 ‘ said specification and 
claim shall be signed by the inventor.” 

Section 52, which corresponds to Section 4915 
R.S., contains the identical language, “as specified 

i 

in his claim, or for any part thereof”, and Section 
41 contains the expression “if the applicant shall 
persist in his claim.” 

In the Patent Act of 1836 (5 Stat.L. 117), Sec¬ 
tion 7, similar expressions are found as “And if 
the specification and claim shall not have been so 
modified”. Then again in Section 16, which corre¬ 
sponds to Section 4915 R.S., we have the identical 
language “ as specified in his claim or for any part 
thereof”. It is interesting to note that in Section 
15 of this act is found the expression “specification 
of claim” (latter part of the paragraph). 

It thus appears that this language “as specified 
in his claim, or for any part thereof” has been in 
the patent statutes for almost a century. And for 
a like period of time the word claim in the singular 
as a noun appeared in related statutes. It is obvi¬ 
ous from all these expressions that the “claim” of 
the statute was that part of the application follow¬ 
ing the description in which the applicant stated 
what he claimed, or what his claim was, whether ex¬ 
pressed in one paragraph or in a plurality of num¬ 
bered paragraphs. A person makes an invention 
and in his application he makes his claim of nov- 
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elty. That claim of novelty may be expressed in 
one paragraph or in a plurality of paragraphs, sep¬ 
arately numbered. Of course, in common parlance, 
we speak of each paragraph of the claim as a bep- 
arate claim, but that common parlance has not yet 
been incorporated into the statute and until it ib we 
must construe the word claim in its original mean¬ 
ing, i.e., as all the numbered paragraphs following 
the specification. In other words “ claim ” in the 
specification means (in common parlance) alj of 
the claims. 

The meaning is now clear “ receive a patent for 
his invention, as specified in his claims, or for any 
part thereof”; that is, his claims or any of them^ 

DISTRICT COURT DECISIONS (MARYLAND) 

Schiller v. Robertson, 28 F. (2d) 301, has bfeen 

cited as authoritv for the admission of new claims 

* 

in a suit under Section 4915 R.S. As appears from 
the supplemental opinion on rehearing (p. 306) 
this supplemental action was suggested by the 
Court when the main opinion was mailed to counsel 
for the respective parties, accompanied of course 
by a letter suggesting that some action be takpn. 
The correspondence will show, if preserved in ijlie 
files, that counsel for the plaintiff and Solicitor for 
the Patent Office formulated a group of claims in 
the Patent Office that were regarded as patentable. 
The Court however, as appears from the opinion, 
admitted only claims a and b, after an oral discos- 
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sion as to the right of the Court to take the pro¬ 
posed action. There is nothing in the record to in¬ 
dicate that plaintiff had any thought of introducing 
new claims in that suit until the suggestion was 
made by the Court. The authorities cited in sup¬ 
port of that decision are discussed in this brief and 
it is submitted that they do not constitute authori¬ 
ties to warrant the introduction of new claims into 
a suit under Section 4915 R.S. In fact, General 
Electric Co . v. Stcinberger, 208 F.R. 669, instead 
of authorizing new claims held just the opposite 
in the modified opinion, i.e., that they were not 
admissible. 

It is submitted that when all the circumstances 
are considered in connection with the case, the 
supplemental decision in Sehiller-Robertson should 
not be regarded as authority for admitting into a 
suit under Section 4915 R.S. new claims never con¬ 
sidered by the tribunals of the Patent Office. 

In Kaplan v. Robertson, 50 F. (2d) 617, 620, as 
appears from the opinion the Court, accepted Schil¬ 
ler v. Robertson as authority for admitting a new 
claim urged by plaintiff at the trial. On that ques¬ 
tion the Court in ruling on defendant’s objection to 
the consideration of new claims said: 

We will address ourselves first to the Com¬ 
missioner’s contention (a) that the two ad¬ 
ditional claims, because submitted for the 
first time in the bill of complaint, should not 
be considered; and (b) that, even if enter¬ 
tained, they are not supported by the draw- 
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ings, and that therefore the application fails 
to meet the requirements of section 48$8 of 
the Revised Statutes (35 U.S.C.A. § 3$). 

We are not impressed with the merit of 
either of these arguments. This court, | in a 
proceeding of this kind, may consider claims 
not included in the application filed iii the 
Patent Office, provided they are germane to 
the subject-matter. Schiller v. Roberitson 
(D.C.), 28 F. (2d) 301, and cases therein 
cited. 

The Kaplan application was before this Court 
on Ex parte appeal, 58 app. D.C. 193. 

The decision in Robertson, Commissioner of 
Patents, v. Cooper, 46 F. (2d) 766, 769, reversing 
38 F. (2d) 852, shows wherein the District C<jmrt 
erred in its interpretation of another part of Sec¬ 
tion 4915 R.S. ! 

It is submitted that neither the Schiller nor the 
Kaplan decisions should be regarded as precedents 
to be followed by this Court in this or any other 
case where an applicant attempts to obtain pew 
claims that have not vet received some considera- 
tion on the merits by the tribunals of the Patent 
Office. I 

i 

That a suit under Section 4915 R.S. is hot 

i 

wholly independent of the action in the Patent 
Office is again clearly set forth in Senitha v. Robert¬ 
son, 45 F. (2d) 51, 54 (C.C.A. 4). In the District 
Court of Maryland a decree pro confesso was En¬ 
tered in the case without notice to the Commjis- 
sioner of Patents, defendant. It was set aside on 
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a motion by defendant. Plaintiff appealed and in 
the decision on the appeal the Court in discussing 
Section 4915 R.S. said: 

But we do not construe the provisions of 
this act to mean that a federal court, having 
jurisdiction, may without proof or hearing 
on the merits direct or authorize the issu¬ 
ance of a patent which has been refused in 
the regular course bv the Patent Office. 

The Court then in the further discussion cites in 
support of the decision, Hill v. Wooster, 132 U.S. 
693, 698; Gandy v. Marble, 122 U.S. 432; Morgan 
v. Daniels, 153 U.S. 120,124; and Davis v. Garrett, 
152 F.R. 723. 

It is submitted that it is established by the stat¬ 
utes and by the Court decisions in which due con- 
sideration has been given to the question that a 
suit under Section 4915 R.S. is not de novo as to 
the issue, although it is de novo as to the evidence. 

THE CHESSIN CASE 

In Chessin v. Robertson, 61 App.D.C. 376; 63 
F. (2d) 267; 427 O.G. 261, Chessin, after the ex¬ 
aminer had allowed 50 claims and rejected 7, ap¬ 
pealed to the Board of Appeals. The rejection was 
affirmed. Thereafter Chessin canceled the rejected 
claims and substituted 5 new claims. As the prose¬ 
cution of the application before the examiner was 
closed the examiner held Chassin’s action not re¬ 
sponsive. He petitioned to the Commissioner from 

i 

that holding. His petition was denied. Chessin 
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then filed a bill in equity. The bill was dismissed by 
the Supreme Court of the District of Columbia. 
Appeal was taken to this Court and the decree of 
the lower court was affirmed. The Court ip its 
decision quoted with approval from Shoemaker v. 
Robertson, 60 App.D.C. 345; 54 F. (2d) 456; 413 
O.G. 565; which was another case in which Section 
4915 B.S. was invoked to consider a case whicl| had 
not been considered on the “ merits bv the tribunals 
of the Patent Office.” 

Chessin’s case differs from appellant’s in thpt he 
canceled the rejected claims and included ip his 
Bill only the new claims, while appellant included 
the rejected claims in the Bill and now seel^s to 
include the new claims bv a motion to amend. 

In principle the two cases are somewhat alike. 
Of course, the Chessin case was held abandoned, but 
it should be noted that the new claims were pre¬ 
sented before the case was held abandoned and, if 
Chessin had had the right to have those new clkims 
considered, the case would not have been held 

i 

abandoned. 

The vital question in both cases is: Has an appli¬ 
cant the right to demand consideration of new 
claims after the prosecution before the tribunals 
of the Patent Office is closed ? 

If this “new claims” doctrine is to be adopted an 
applicant who has prosecuted his application jto a 
finality, as in the Chessin case, can with or without 
canceling his disallowed claims present a new set 
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of claims in a bill under Section 4915 R.S. and 
thereby in effect force a reopening of the case in 
the Patent Office and at the same time come to the 
trial court with an issue that has not received due 
consideration by the Examiner of the Patent Office, 
particularly such an action as is required by Sec¬ 
tion 4903 'R.S., which provides for reexamination 
of the case, and Section 4909 R.S., which requires 
that the claims be twice rejected as a prerequisite 
for appeal to the Board of Appeals. 

Chessin contended as vigorously for considera¬ 
tion of his new claims as appellants are in the in¬ 
stant case. Chessin’s petition for certiorari was 
denied, 53 S.C. 523. 

The case Shoemaker v. Robertson , 60 App.D.C. 
345, 1931 C.D. 14, involved a case in which the 
claims in the case had not been considered by any 
of the tribunals of the Patent Office. 

The court, in affirming the decree dismissing the 
Bill, said: 

In Butteru'orth v. Hoe, 185 U.S. 50, 68, it 
was ruled that the remedy by bill in equity 
under section 4915, Revised Statutes, applies 
only when the Commissioner decides to re¬ 
ject an application for a patent on the 
ground that the applicant is not on the 
merits entitled to it. 

THE SUGGESTED PROCEDURE 

Counsel for appellants, on page 39 of their brief, 
suggest a line of procedure and indicate the action 
the Solicitor of the Patent Office would take to 




get an action from the primary examiner, notwith¬ 
standing the fact that the prosecution before the 
examiner is closed. 

The Solicitor is not impressed with that propbsal, 
not because he is unwilling to be accommodating, 
but because there is no authority in law for subh a 
quadrangular prosecution of an application for 
patent in the office of the clerk of the court by 
counsel for the respective parties and the examiner. 
The motion Justice would be the fourth member as 
he would be called upon to pass upon the motions 
to amend the Bill necessitated by the proposed 
procedure. | 

Rule 140 of the Patent Office provides that a <fase 
finally decided by the appellate tribunals will not 
be reopened by the primary examiner without the 
written authority of the Commissioner. The So¬ 
licitor is bound by this rule as well as the examiner 
and clearly the Solicitor has no authority to direct 
the examiner to make an action on new claims after 


the prosecution before the examiner is closed. In 
other words appellants in effect contend that it is 
within the power of a plaintiff in a suit under Sec¬ 
tion 4915 R.S. to compel the reopening of a casq in 
the Patent Office by merely filing new claims in fhe 
suit by amendment or otherwise. 

If the practice urged by appellants is adopted it 
will permit an applicant to take a pro forma action 
in the Patent Office and then prosecute his real c^se 
in the court. It will lead to the issuance of patents 
with two sets of claims—a statutory set by the $x- 
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animation system, and a nonstatutory set, secured 
in effect by a registration system. It will also lead 
to a procedure that will permit an applicant to 
prosecute his application partly in the court and 
partly in the Patent Office at the same time, or in 
the court before he has fully completed his prosecu¬ 
tion in the Patent Office. 

It is respectfully submitted that the decision 
heretofore rendered should be modified insofar 
as it authorizes the introduction of new claims. 

Respectfully submitted. 

T. A. Hostetler, 
Solicitor for the Patent Office . 

September 12, 1933. 
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